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A BILL
entitled

An Act to provide for consumer protection, to address the rights, interests and needs
of consumers, to provide for effective redress mechanisms for consumer complaints
and consumer protection claims, to designate the Competition and Fair Trading
Commission as the agency responsible for consumer protection under this Act, and
to provide for other matters incidental thereto or connected therewith.

ENACTED by the Parliament of Malawi as follows—

PART I - PRELIMINARY
Short title 1. This Act may be cited as the Consumer Protection Act, 2025.

Commencement 2. This Act shall come into force on a date appointed by the Minister by Notice
published in the Gazette and different dates may be appointed for the coming into
force for different parts and sections of this Act.

Definitions 3. In this Act, unless the context otherwise requires—

“appropriate laboratory” means a laboratory or organization recognized by
Government in accordance with the set standards and includes any
such laboratory or organization established by or under any law for
the time being in force for carrying out analysis or test of any goods
with a view to determining whether such goods have any defect;

“business” includes a professional practice or any other undertaking that is
carried on for gain or reward or in the course of which goods, digital
products or services are supplied otherwise than free of charge;

“business day” means a day other than a Saturday, Sunday or public holiday;

“business records” includes—

(a) accounts, balance sheets, vouchers, records, minutes of
meetings, contracts, files, instructions to employees, invoices,
import documents and other instruments; and

(b) any information recorded or stored by means of a pen,
typewriter, computer or other device whatsoever and any
material subsequently derived from information so recorded;

4



No. 20 of
2074

No. 20 of
2024

“Chief Executive Officer” is the Chief Executive Officer of the Commission
appointed pursuant to section 15 of the Competition and Fair
Trading Act;

“COMESA” means the Common Market for Eastern and Southern Africa
established under Article 1 of the COMESA Treaty;

“COMESA Member State” means a State that is a member of COMESA in
accordance with Article 1 of the COMESA Treaty;

“COMESA Treaty” means the Treaty Establishing the Common Market for
Eastern and Southern Africa signed in Kampala, the Republic of
Uganda, on 5 November 1993 and ratified in Lilongwe, the Capital
City of the Republic of Malawi on 8 December 1994;

“Commission” means the Competition and Fair Trading Commission
established under section 4 of the Competition and Fair Trading Act;

“Commissioner” means a member of the Commission appointed under
section 7 of the Competition and Fair Trading Act;

“complainant” means any of the following who makes a complaint—
(a) a consumer;
(b) one or more consumers, where there are numerous consumers
having the same interest;
(c) in the case of death of a consumer, his or her legal heir or
representative; and
(d) a consumer organization.
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“complaint” means any allegation made by a complainant that—

(a) an unfair trading practice, unfair transaction, or an unfair term
has been adopted by a supplier under Part V;

(b) the goods bought by the complainant or agreed to be bought by
the complainant suffer from one or more defects;

(c) the services hired or availed of or agreed to be hired or availed
of by the complainant suffer from deficiency in any respect;

(d) the supplier has charged, for the goods or for the service
mentioned in the complaint, a price in excess of the price —

(1) fixed by or under any law for the time being in force;

(i1) displayed on the goods or any package containing such
goods;

(iii) displayed on the price list exhibited by the supplier or under
any law for the time being in force; or

(iv) agreed between the parties;

(e) goods which will be hazardous to life and safety when used, are
being offered for sale to the public —

(1) in contravention of any standards relating to safety of such
goods as required to be complied with, by or under any law
for the time being in force; and

(i1) the supplier could have known with due diligence that the
goods so offered are unsafe to the public or are hazardous
to life and safety;

(f) the supplier offers services which are hazardous or likely to be
hazardous to life and safety of the public when used, which the
supplier could, with due diligence, have known to be injurious
to life and safety; or

(g) the supplier has contravened any of the provisions of this Act,
which are not included in paragraphs (a) to (f);

“confidential information” bears the same meaning as defined in the
Competition and Fair Trading Act;

“consumer” bears the same meaning as defined in the Competition and Fair
Trading Act;

“consumer contract” means a contract for the sale or supply of goods, digital
products or services, in which the supplier is dealing in the course
of business and the purchaser or user is not; but does not include a



contract of employment or a contract for the sale, letting or hire of
immoveable property;

“consumer dispute” means a dispute where the person or business against
whom or which a complaint has been made denies or disputes the
allegations contained in the complaint or having accepted the
allegations, refuses, declines or fails to compensate any loss or
injury suffered by the complainant to the satisfaction of the
complainant;

“consumer organization” is an organization that is registered under the Non-
Cap. 5:05 Governmental Organization Act as non-profit making organization
and that purports to render services for the protection of consumers

by, among other things—

(a) promoting and protecting consumer rights;

(b) representing the collective interests of consumers before judicial
or administrative bodies;

(c) representing consumers’ interests to the Government and to
persons engaged in the business of producing, supplying or
distributing goods or providing digital products or services; or

(d) collecting, processing and disseminating information for the
benefit of consumers;

“consumer right” includes—

(a) the right of consumers to be protected against the marketing of
goods, digital products and services which are hazardous to life
and property;

(b) the right of consumers to protection of economic interest, health
and safety in the consumption of goods, digital products and
services;

(c) the right of consumers to be informed about the quality, quantity,
potency, purity, standard and price of goods, digital products or



services, so as to protect the consumers against unfair trading
practices;

(d) the right of consumers to be assured, wherever possible, access
to, and to choose, a variety of goods, digital products and
services at competitive prices;

(e) the right of consumers to be heard under the due process and to
be assured that consumer interests will receive due consideration
at appropriate fora;

(f) the right of consumers to fair and equal treatment by suppliers
in the purchase of goods, digital products or services;

(g) the right of consumers to privacy in the purchase and usage of
goods, digital products or services;

(h) the right of consumers to seek and obtain redress against unfair
trading practices, exploitation, or unconscionable conduct;

(i) the right of consumers to adequate and timely compensation for
damages suffered caused by, or attributed to, suppliers;

(j) the right of consumers to accurate, clear, adequate, and timely
consumer education and awareness; and

(k) any other rights, freedoms, entitlements and interests incidental
to or that would facilitate the enjoyment of the foregoing rights;

No. 20 of “Court” bears the same meaning as defined in the Competition and Fair
2024 Trading Act;

“digital product” means a computer programme, text, video, image, sound
recording, or any other product that is digitally encoded, produced
for commercial sale or distribution, and that can be transmitted
electronically, except for a digitized representation of a financial
instrument, including money;

“direct marketing” means to approach a person, either in person or by mail
or electronic communication, for the direct or indirect purpose of—
(a) promoting or offering to supply, in the ordinary course of
business, any goods or services to the person; or
(b) requesting the person to make a donation of any kind for any
reason;

Cap. 74:02 “electronic record” bears the same meaning as defined in the Electronic
Transactions and Cyber Security Act;

Cap. 74:02



“electronic signature” bears the same meaning as defined in the Electronic
Transactions and Cyber Security Act;

No. 20 of “enterprise” bears the same meaning as defined in the Competition and Fair
2024 Trading Act;

“goods” include all tangible chattels, items or articles acquired or used by a
consumer;

“intermediate goods” means goods used as inputs in manufacturing or
downstream processing;

Cap. 22:01 “Local Authority” bears the same meaning as defined in the Local
Government Act;

“manufacture” includes any process which transforms goods in order to add
value to them for the purpose of resale; and includes any operation
of packing or repackaging not linked to another form of
transformation within a single enterprise;

“manufacturer” means a person who—
(a) manufactures goods or a component part;
(b) assembles or fabricates parts made or manufactured by any other
manufacturer;
(c) presents himself as the manufacturer by affixing to the goods his
or her name, trademark or other distinctive mark; or
(d) reconditions the goods;

“offer for sale” includes the exposing of goods for sale, the furnishing of a
quotation, whether verbally or in writing and any other act or
notification whatsoever by which willingness to enter into any
transaction for sale is expressed;

“payment” means consideration of any kind, including a deposit fee;

“price” in relation to the transfer, supply, provision or sale of goods, digital
products or services, includes every valuable consideration whether
direct or indirect, and includes any consideration which in effect
relates to the transfer, supply, provision or sale of the goods, digital



products or services, although ostensibly relating to any other matter
or things;

“pyramid selling” means—

(a) a scheme for the sale or lease of a good whereby one person (the
‘“first person’) pays a fee to participate in the scheme and
receives the right to receive a fee, commission or other benefit—
(i) in respect of the recruitment into the scheme of other

persons either by the first person or any other person;

(ii) in respect of sales or leases made, other than by the first
person, to other persons recruited into the scheme by the first
person or any other person; and

(b) a scheme for the sale or lease of a good whereby one person sells
or leases a good to another person (the “second person’) who
receives the right to receive a rebate, commission or other
benefit in respect of sales or leases of the same or another good
that are not—

(i) sales or leases made to the second person;

(ii) sales or leases made by the second person; or

(iii) sales or leases, made to ultimate consumers or users of the
same or other good, to which no right of further participation
in the scheme, immediate or contingent, is attached;

“retail trade” means a form of distribution by which goods are customarily
sold to consumers rather than for the purpose of resale or
manufacturing; and includes any act or set of acts or sale to
consumers which is the subject of a consumer dispute or an action
under this Act;

“sale” includes an agreement to sell or offer for sale;

“seller” means a person regularly engaged in retail trade or who participates
in some act or set of acts of retail trade which is the subject of a
consumer dispute or action under this Act;

“service” includes a service of any description, whether industrial, trade,
professional, or otherwise, which is made available to a consumer,
but does not include the rendering of any service under a contract of
employment services;

10



“standard form contract” means an agreement between a supplier and a
consumer in which the supplier sets the terms, and the consumer has
little or no ability to negotiate or change the terms;

“supplier” means—

(a) any person responsible for the provision of goods, digital
products or services, including a manufacturer, producer or
distributor, or an agent thereof; or

(b) a seller or trader of goods, digital products or services; or

(c) a person providing goods, digital products or services through
any form of exchange, barter, or hire purchase;

No. 20 of “Technical Committee” means the Technical Committee established under

2024 section 11 of the Competition and Fair Trading Act responsible, for
among other things, hearing complaints for unfair trading practices
and making recommendations to the Commission;

No. 20 of “trading practice” bears the same meaning as defined in the Competition
2024 and Fair Trading Act;

Interpretation 4. —(1) This Act must be interpreted in a manner that gives effect to the purposes
set out in section 5.

(2) When interpreting or applying this Act, a person, the Commission, or the
Court may consider—

(a) appropriate foreign and international law;

(b) appropriate international conventions, declarations or protocols relating to
consumer protection; and

(c) any decision of the High Court or the Supreme Court of Appeal of Malawi
in terms of this Act, to the extent that such a decision has not been set aside,
reversed or overruled by the Supreme Court.

(3) If a provision of this Act requires a document to be signed or initialled by a
party to a transaction, that signing or initialling may be effected in any manner
recognised by law, including by use of an electronic signature.

(4) The supplier must take reasonable measures to prevent the use of a

consumer’s electronic signature for any purpose other than the signing or initialling
of the particular document that the consumer intended to sign or initial.

11



Purposes
the Act

of

(5) Despite the periods of time set out in subsection 6, each successive threshold
determined by the Minister in terms of that subsection continues in effect until a
subsequent threshold in terms of that subsection takes effect.

(6) When a particular number of business days is provided for between the
happening of one event and another, the number of days must be calculated by—
(a) excluding the day on which the first such event occurs;
(b) including the day on or by which the second event is to occur; and
(c) excluding any public holiday, Saturday or Sunday that falls on or between
the days contemplated in paragraphs (a) and (b), respectively.

(7) No provision of this Act must be interpreted so as to preclude a consumer
from exercising any rights afforded in terms of the common law.

5. —(1) The purposes of this Act are to promote and advance the social and
economic welfare of consumers in Malawi by, among other things—

(a) establishing a legal framework for the achievement and maintenance of a
consumer market that is fair, accessible, efficient, sustainable and
responsible for the benefit of consumers generally;

(b) reducing and ameliorating any disadvantages experienced in accessing any
supply of goods, digital products or services by consumers, including
those—

(i) who are low-income persons or persons comprising low-income areas
or communities;

(i) who live in rural areas or communities that are remote or isolated with
low-density population;

(iii) who live in urban or rural areas or communities that are overcrowded or
congested with high-density population;

(iv) who are minors, seniors or other similarly vulnerable or disadvantaged
individuals; or

(v) whose ability to read and comprehend any advertisement, agreement,
mark, instruction, label, warning, notice or other visual representation
is limited by reason of low literacy, vision impairment or limited fluency
in the language in which the representation is produced, published or
presented;

(c) promoting fair business practices; and

(d) protecting consumers from unfair trading practices.

12



Application 6.—(1) This Act shall apply to economic activities relating to consumers within or
having an effect within Malawi.

(2) Where another Government ministry, department or agency has jurisdiction
in respect of any conduct regulated under this Act, within a particular sector, the
Commission shall engage that ministry, department or agency for the purpose of—

(a) identifying and establishing procedures for the management of areas of
concurrent jurisdiction;

(b) providing for the exchange of information and the protection of confidential
information, as prescribed by the respective enabling pieces of legislation,;
and

(c) promote cooperation to ensure the consistent application of the provisions
of this Act.

PART II - ADMINISTRATION

Designation of 5 __ (1) The Commission shall be responsible for the implementation of this Act.

Commission

as consumer

protection (2) All correspondence to the Commission shall be addressed to the Chief
agency Executive Officer.

No. 20 of

2024 (3) The Commission shall perform its functions and exercise the powers provided

for under this Act and under the Competition and Fair Trading Act independent
of the direction, influence or interference of any person or entity.

(4) Local Authorities shall have the responsibility of assisting and collaborating
with the Commission in the implementation of the provisions of this Act.

Functions of  8—(1) The Commission shall administer and enforce the provisions of this Act.

the

Commission (2) Without derogation from the generality of subsection (1), the Commission

shall be responsible for the regulation, monitoring, control, investigation and

13



Powers of the
Commission

detection of all unfair trading practices in all markets in Malawi, including but
not limited to—

(@)

(b)
(©
(d)

(e)

(g
(h)

0

(k)

@

monitoring of consumer markets to ensure that prohibited conduct and
offences are prevented, or detected and prosecuted;

investigate and assess alleged prohibited conduct;

carry out, promote and participate in consumer education programmes and
activities, including disseminating consumer information to the public;
provide advice to consumers on their rights and responsibilities under this
Act and any other written law and make available to consumers general
information affecting their interests;

support and collaborate with consumer organizations so that they operate in
a transparent manner and effectively throughout Malawi;

coordinate and network consumer activities and liaise with consumer
organizations, any competent authority and agencies within and outside
Malawi to protect consumer interests;

create or facilitate the establishment of conflict resolution mechanisms on
consumer issues;

investigate any complaint received regarding consumer protection, and
where appropriate, refer the complaint to a competent authority and ensure
that action is taken by the competent authority to whom the complaint has
been referred;

maintain a complaints register pursuant to its records retention policy and
keep track of the complaints and how the complaints are managed;
formulate and submit to the Minister, policy and legislative proposals in the
interest of consumers, consider and examine, and where necessary, advise
the Minister on the modification, consolidation or updating of legislation
providing protection to consumers in the areas covered under, or related to
this Act or any other written law;

collaborate with the Malawi Bureau of Standards and other institutions to
ensure that the quality of goods, digital products or services manufactured
and imported into Malawi comply with the appropriate standards;

carry out investigations or inspections on its own initiative or at the request
of any person regarding matters relating to consumer issues; and

(m) carry out such other functions as are required to give effect to this Act or

any other relevant written law.

9.—(1) In additions to the powers provided under Part IV of the Competition and
Fair Trading Act, the Commission shall have powers to—

(@)

issue and enforce compliance notices and orders, including but not limited
to, recall of goods or withdrawal of digital products or services that are

14



dangerous, hazardous or unsafe and/or order reimbursement of money paid
for the goods recalled or the digital products or services withdrawn;

(b) take temporary measures in order to mitigate the risk of significant harm to
the interests of consumers as a whole;

(c) provide redress mechanisms to consumers for harm caused or loss suffered;
and

(d) carry out such other powers as are required to give effect to the provisions
of this Act or the consumer protection provisions under the Competition and

15



Compliance
notice

Objection to
compliance
notice

Fair Trading Act or any other written law whose intent is to protect
consumers on markets.

10.—(1) Subject to subsection (2), the Commission may issue a compliance notice
in the prescribed form to a person or association of persons whom the Commission
on reasonable grounds believes has engaged in prohibited conduct.

(2) Before issuing a notice in terms of subsection (1) to a regulated entity, the
Commission must consult with the regulatory authority that issued a licence to that
regulated entity.

(3) A compliance notice contemplated in subsection (1) must set out—

(a) the person or association to whom the notice applies;

(b) the provision of this Act that has not been complied with;

(c) details of the nature and extent of the non-compliance;

(d) any steps that are required to be taken and the period within which those
steps must be taken; and

(e) any penalty that may be imposed in terms of this Act if those steps are not
taken.

(4) A compliance notice issued in terms of this section remains in force until—
(a) it is set aside by the Court; or
(b) the Commission issues a compliance certificate contemplated in subsection

(5).

(5) If the requirements of a compliance notice issued in terms of subsection (1)
have been satisfied, the Commission must issue a compliance certificate.

(6) If a person to whom a compliance notice has been issued fails to comply
with the notice, the Commission may either—
(a) impose an administrative fine pursuant to subsection 12(1)(f); or
(b) apply to the Registrar of the Court pursuant to subsection 12(1)(i) for the
enforcement of the compliance certificate or the imposition of any other
orders as the Court may deem fit in the circumstances.

11.—(1) Any person issued with a compliance notice in terms of section 10 may
apply to the Court in the prescribed manner and form to review that notice within—
(a) 14 (fourteen) days after receiving that notice; or
(b) such longer period as may be allowed by the Court on good cause shown.

16



Administrative
orders

(2) After considering any relevant information, including any representations
made by the applicant or the Commission, the Court may confirm, modify or cancel
all or part of a notice.

(3) If the Court confirms or modifies all or part of a notice, the applicant must
comply with that notice as confirmed or modified, within the time period specified
in it.

12.—(1) For orders—

(a) declare certain business practices to be unfair trading practices or
infringements of consumer rights;

(b) prohibit and remedy unfair trading practices;

(c) order enterprises to cease and desist from any form or conduct or practice
that is unfair to consumers or that infringes on consumer rights;

(d) order the cancellation of unfair consumer contract;

(e) order a goods or digital product refund or exchange;

(f) impose a monetary penalty for unfair trading practices, infringement of any
consumer right, infringement of a provision of this Act or failure to comply
with a compliance notice;

(g) issue an order for a recall of a goods or withdrawal of a digital product or
service established to be defective;

(h) require person found to be in infringement of this Act to publish a notice of
the infringing conduct in any media or form designated by the Commission;
and

(i) make applications to the Registrar of the Court, for the purpose of enforcing
an order it has made.

(2) Pursuant to the powers conferred under subsection 12(1)(f), the
Commission may impose a monetary penalty, payable to the Commission, of up
to—

(a) ten per cent of gross annual turnover, in the case of an enterprise; or

(b) five per cent of gross annual income, in the case of an individual.

(3) In determining an administrative order under this section, the Commission
shall consider the following factors—
(a) the nature, duration, gravity and extent of the infringement;
(b) the damage suffered by a consumer as a result of the infringement;
(c) the degree to which the infringing party cooperated with the Commission
during the investigation;

17



(d) whether the infringing party has engaged in the infringing conduct
complained of or any other infringement of the Act in the past; and
(e) any other mitigating or aggravating factors.

(4) Where the Commission imposes an administrative order under this section,
it shall apply to the Court for registration of the order.

(5) An administrative order issued by the Commission and registered by the
Court shall have the force and effect akin to an order issued by the Court.

Interim 13. —(1) Where the Commission, before it reaches a final decision on a matter,
feasures believes, on reasonable grounds, that an undertaking has engaged, is engaging, or
is proposing to engage, in conduct that constitutes or may constitute a infringement
of any provision of this Act and that it is necessary for the Commission to act as a
matter of urgency for the purpose of—
(a) preventing serious, irreparable damage to any person or category of persons;
or
(b) protecting the public interest;
the Commission may, by order in writing, direct an enterprise or undertaking to
stop and desist from engaging in such conduct until the on-going investigation
is concluded.

(2) A person or enterprise affected by an interim measure may apply to the
Court to set aside the decision of the Commission made pursuant to subsection (1).

(3) Any person that fails to comply with an interim measure imposed under
subsection (1) commits an offence.

PART III - PROTECTION OF CONSUMER RIGHTS

18



Protection of 14. If a consumer has exercised, asserted or sought to uphold any consumer right
consumer with a supplier, the supplier must not, in response—
rights (a) discriminate directly or indirectly against that consumer, compared to the
supplier’s treatment of any other consumer who has not exercised, asserted
or sought to uphold such a right;
(b) penalise the consumer;
(c) alter, or propose to alter, the terms or conditions of a transaction or
agreement with the consumer, to the detriment of the consumer; or
(d) take any action to accelerate, enforce, suspend or terminate an agreement
with the consumer.

Obligations of  15.—(1) ) A supplier shall—
a supplier (a) take necessary and appropriate measures concerning goods, digital products
or services he or she provides for the prevention of danger;
(b) ensure that imported goods, digital products or services meet the Malawi
Standards;
(c) cooperate with the Commission, other Government agencies and Local
Authorities in the execution of policies relating to consumer protection;
(d) not supply goods, digital products or services which can cause injury or
harm to a consumer or the environment and which do not comply with the
Malawi Standards;
(e) not engage in any unfair trading practices; and
(f) provide consumers with true, sufficient, clear and timely information on
goods, digital products or services that they offer.

(2) Any supplier who contravenes subsection (1) shall be liable to an
administrative fine imposed by the Commission pursuant to section 12(2).

PART IV - UNFAIR TRADING PRACTICES

Unfair trading ~ 16. A person shall not, in relation to a consumer—

(a) withhold or destroy producer or consumer goods, or render unserviceable
or destroy the means of production and distribution of such goods, whether
directly or indirectly, with the aim of bringing about a price increase;

(b) exclude liability for defective goods, digital products and services;

(c) in connection with the supply of goods, digital products or services, make
any warranty—

(i) limited to a particular geographic area or sales point;

19



(ii) falsely representing that goods, digital products or services are of a
particular style, model or origin;

(iii) falsely representing that the goods or digital products are new or of
specified age;

(iv) representing that goods, digital products or services have sponsorship,
approval, performance, quality characteristics, accessories, materials,
components, uses or benefits which they do not have;

(d) engage in conduct that is likely to mislead the public as to the nature, price,
availability, characteristics, suitability for a given purpose, quantity or
quality of any goods, digital products or services;

(e) supply any goods, digital product or services which is likely to cause injury
to health or physical harm to consumers, when properly used, or which does
not comply with a consumer safety standard which has been prescribed
under any written law;

(f) claim payment for unsolicited goods, digital products or services;

(g) engage in unconscionable conduct in carrying out trade in goods, digital
products or services;

(h) engage in pyramid selling of goods, digital products and services;

(i) engage in bait selling;

(j) offer gifts or prizes with no intention of supplying them;

(k) put out an advertisement which is misleading or deceptive;

(1) fail to give warranty or guarantee on goods for long term use;

(m) engage in improper or insufficient labelling of goods;

(n) fail to display or indicate prices of goods, digital products and services;

(o) fail to issue receipts or invoices on goods, digital products and services
supplied;

(p) fail to disclose material information about goods, digital products or
services; or

(q) engage in excessive or exploitative pricing.
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Unconscionable 17.—(1) It is an unfair trading practice for a supplier, in the ordinary course of

conduct

business with a consumer, to engage in unconscionable conduct.

(2) Without limiting the generality of subsection (1), a supplier must not use
physical force, coercion, undue influence, pressure or harassment, unfair tactics or
any other similar conduct, in connection with—

(a) the marketing of any goods, digital products or services;

(b) the supply of goods, digital products or services to a consumer;

(c) the negotiation, conclusion, execution or enforcement of an agreement or

contract to supply any goods, digital products or services to a consumer;

(d) the demand for, or collection of, payment for goods, digital products or

services by a consumer;

(e) the recovery of goods from a consumer; or

(f) any other applicable business transaction.

(3) In addition to conduct referred to in subsection (2) and subject to subsection
(4), it is unconscionable for a supplier to take advantage of the fact that a potential
consumer was substantially unable to protect his or her own interests because of
disability, illiteracy, ignorance, inability to understand the language of an
agreement, or any other similar factor.
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Standard form
contract

Unfair
consumer
contracts

(4) In applying subsection (3), there may be taken into account that the supplier

or his/her employee knows or ought to know that—

(a) the consumer is not reasonably able to protect his or her interests due to
disability, ignorance, illiteracy, inability to understand the language of an
agreement or similar factors;

(b) the price grossly exceeds the price at which similar goods, digital products
or services are readily available to like consumers;

(c) the consumer is unable to receive a substantial benefit from the subject
matter of the representation;

(d) there is no reasonable probability of payment of the obligation in full by the
consumer;

(e) the terms of the consumer transaction are so adverse to the consumer as to
be inequitable;

(f) a statement of opinion is misleading and the consumer is likely to rely on it
to his or her detriment; or

(g) consumer is being subjected to undue pressure to enter into a consumer
transaction.

18.—(1) Standard form contract or agreement shall—

(a) be drafted in terms which are clear and understandable to a consumer and
shall not contain references to contracts, rules, practices, texts or documents
which, not being within public or common knowledge, are not made
available to a consumer prior to the execution of the contract or agreement;

(b) be drafted in the official language and in characters readable at single sight
by any normal sighted person; and

(c) where the contract is entered into locally, have the contract translated into a
language that the consumer can understand, and have the contract read and
explained to a consumer with disabilities affecting sight, hearing or reading
or a consumer who is illiterate in a language he or she understands.

(2) The Commission shall control and regulate the standard form contracts or
agreements to ensure adequate consumer protection.

19.—(1) In a contract between a person and a consumer, a term of a contract shall
be regarded as unfair trading practice if it causes a significant imbalance in the
rights and obligations of the parties, arising under the contract, to the detriment of
the consumer.
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(2) In determining whether a term is unfair, all the circumstances of the case

and in particular, the following shall be taken into account—

(a) whether the term results in an unreasonable or unequal exchange of value
or benefits on the part of the consumer;

(b) whether the consumer received an inducement to agree to the term, or, in
agreeing to the term, had an opportunity of acquiring the goods, digital
products or services or equivalent goods, digital products or services, from
any source of supply under a contract that did not include that term,;

(c) whether the consumer knew or ought reasonably to have known of the
existence and extent of the term, having regard to any custom of trade and
any previous dealings between the parties;

(d) in the case of supply of goods, whether the goods were manufactured,
processed or adapted to the special order of the buyer;

(e) the nature of the goods, digital products or services for which the agreement
was concluded;

(f) the obligations or liabilities on a consumer which obligations or liabilities
are not reasonably necessary to protect a supplier’s interests;

(g) the other terms of the agreement or of another agreement on which it is
dependent;

(h) the interests of the particular class of consumers who are likely to adhere to
the agreement; and

(i) the circumstances attending the conclusion of the agreement at the time of
its conclusion.

(3) Any ambiguity that allows for more than one reasonable interpretation of a

contract provided by the supplier to the consumer or of any information that must
be disclosed under this Act shall be interpreted to the benefit of the consumer.

(4) An unfair contract or an unfair term of a contract between a person and a

consumer shall be voidable at the instance of the consumer.

(5) Notwithstanding subsection (4), the contract shall bind the parties if it is

capable of being enforced without the unfair term.

(6) Where it is asserted that a term in a consumer contract is unfair, it is for the

supplier to show that the term is not unfair.

20.—(1) A consumer who contracts for sale or supply of goods, digital products or
services where the contract is unfair or contains unfair provisions or where the
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supplier has taken or is likely to take unfair advantage of his or her rights under the
contract shall be given relief by the Commission.

(2) The Commission shall construe consumer contracts or agreements in favour
of and for the benefit of a consumer where the contract is unfair or ambiguous.

(3) Contractual clauses or stipulations shall have no effect where they purport

to or in fact—

(a) exempt, exclude, reduce or limit the responsibility or liability of a supplier
for a defect, deficiency, inadequacy or efficacy of any nature of goods,
digital products or services supplied;

(b) imply a waiver of the rights, freedoms or liabilities vested in the consumer
pursuant to this Act or any other written law and limit the exercise of the
rights, freedoms and liberties of the consumer;

(c) place, shift or reverse the burden of proof against the consumer for a defect,
deficiency, inadequacy or efficacy which is not immediately apparent to the
consumer;

(d) authorize the supplier to unilaterally cancel, repudiate or rescind the
contract except where this power is vested in the supplier in the case of
postal or sample sales; or

(e) create contractual terms and conditions, which are unfair, unconscionable,
inequitable, oppressive or unreasonable to consumers or are actuated by bad
faith.

(4) Where a consumer has entered into an unfair consumer contract or
agreement, the Commission may make any one or more of the following orders—

(a) cancelling the whole or any part of the contract or agreement;

(b) varying part only of the consumer contract or agreement;

(c) enforcing part only of the consumer contract or agreement;

(d) reducing any amount payable by the consumer under the contract or
agreement;

(e) annulling the exercise of any power, right or discretion under the consumer
contract or agreement, or directing that any such power, right or discretion
should be exercised in a particular way.

Consumer 21. The supplier shall, in a case involving the supply or sale of goods, digital
credit products or services that include the grant of consumer credits, inform the consumer
contracts

24



Direct marketing
to consumers

Right to
cooling-off
period after
direct
marketing

Cap. 74:02

Cancellation
and variation
of contracts

and advise in writing, in a language he or she understands, about the following
matters in in advance—
(a) the cash price of the goods, digital products or services involved;
(b) the amount of interest, the annual or periodic rate at which the same is
computed and the interest rate in arrears;
(c) the number of instalments payable and the frequency or periodicity thereof;
and
(d) the total amount payable for such goods, digital products or services except
that the said total amount shall not be higher than the sum of the cash price
and the interest.

22. A supplier who engages in direct marketing of any goods or services, and who
concludes a transaction or agreement with a consumer, must inform the consumer
of the right to rescind that agreement as set out in section 23.

23.—(1) Notwithstanding any right to rescind a transaction or agreement that may
otherwise exist in law between a supplier and a consumer, a consumer may rescind
a transaction resulting from any direct marketing without reason or penalty, by
notice to the supplier in writing, or another recorded manner and form, within seven
(7) days after the date on which—

(a) the transaction or agreement was concluded; or

(b) the goods that were the subject of the transaction were delivered to the

consumer.

(2) A supplier must—

(a) return any payment received from the consumer in terms of the

transaction within 21 (twenty-one) days after—

(i) receiving notice of the rescission, if no goods had been delivered to the
consumer in terms of the transaction; or

(ii) receiving from the consumer any goods supplied in terms of the
transaction; and

(b) not attempt to collect any payment in terms of a rescinded transaction.

24.—(1) A consumer may request cancellation of a contract or an agreement or a
reduction of the price, without prejudice to being indemnified for injury or loss,
where a good, digital product or service which is the subject of the contract or
agreement has concealed faults, defects or deficiencies that make it unfit or
diminish its quality and usefulness below the standards normally expected from it
to such an extent that, if previously known to the consumer he or she would not
have purchased the same or would have paid a lower price for it.
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(2>—(a) A consumer shall be entitled, in addition to indemnity for

consequential injury or loss, to—

(i) free replacement of the goods, digital products or services;

(ii) repair of the goods;

(iii) adjustment of the goods, digital products or services, or

(iv) free rendering of the service for a reasonable term; and

(b) where (ii), (iii) or (iv) is not possible, to its replacement or the return of
the amount paid.

(3) Subsection (2) shall apply where—

(a) the goods, digital products or services which are subject to compulsory
standards regarding its quality or efficiency do not comply with the
standards;

(b) the materials, elements, substances or ingredients forming or
constituting the goods, digital products or services do not correspond
with the alleged specifications;

(c) a legal standard of fineness of jewellery or gold is lower than that
allegedly present;

(d) a good, digital product or service has been purchased under a given
warranty and within the warranty period a deficiency, poor quality or
defect covered by the warranty becomes evident; or

(e) asupplier and the consumer have agreed that the goods, digital products
or services subject to the agreement should meet certain specifications
but which the good, digital product or service supplied or rendered does
not meet the specification.

(4) A supplier shall replace goods or return the excess money paid, as the case
may be, where—

(a) after consideration of the permitted tolerance ranges, the net contents of
goods are lower than expected or the amount is lower than what is
indicated on the package or container; or

(b) the instrument used to measure the contents, quantity, volume or any
other standard has been used to the detriment of the consumer or beyond
the tolerance ranges permitted in the type of measurement.
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(5) Upon return of any goods in terms of this section, the supplier must refund
to the consumer the price paid for the goods, less any amount that may be charged
in terms of subsection (6).

(6) In determining the right of a supplier to impose a charge contemplated in
subsection (5), if any goods returned to the supplier in terms of this section are—
(a) in the original unopened packaging, the supplier may not charge the
consumer any amount in respect of the goods;
(b) in their original condition and repackaged in their original packaging,
the supplier may charge the consumer a reasonable amount for—

(i) the use of the goods during the time they were in the consumer’s
possession, unless they are goods that are ordinarily consumed or
depleted by use, and no such consumption or depletion has occurred;
or

(ii) any consumption or depletion of the goods, unless that consumption
or depletion is limited to a reasonable amount necessary to
determine whether the goods were acceptable to the consumer; or

(c) in any other case, the supplier may charge the consumer a reasonable
amount—

(i) as contemplated in paragraph (b); and

(ii) for necessary restoration costs to render the goods fit for re-stocking,
unless, having regard to the nature of the goods, and the manner in
which they were packaged, it was necessary for the consumer to
destroy the packaging in order to determine whether the goods—
(aa) conformed to the description or sample provided, in the case of
goods that had not been examined by the consumer before delivery,
as contemplated in subsection (2)(b); or
(bb) were fit for the intended purpose.

Supplier’s 25.—(1) The actions referred to in section 20 may be brought against any constituent

liability of the distribution chain which sold such goods, digital products or services
including manufacturer, wholesaler, retailer or trader, all of whom may be severally
or jointly liable.
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(2) A consumer may cancel a contract, without prejudice to the indemnities he
or she is entitled to, where a supplier delays in complying with his or her obligations
under a contract.

(3) For the purposes of subsection (2), delay shall mean the delay period as
expressed in the contract or, in the absence of any express period, delay period shall
be determined by the Commission in the circumstances.

(4)—(a) Where goods repaired show defects related to the service rendered and
attributable to a supplier, a consumer shall be entitled, within 60 (sixty) days from
receipt of the goods or discovery of the defect, whichever is latter, to have it
repaired without additional cost within the shortest possible time and in any event
within 14 (fourteen) days; and

(b) this subsection shall not prejudice the consumer’s right to proper
indemnity for damages.

(5) A supplier shall indemnify a consumer for injury or loss suffered where
goods or items under service for fitness, repair, cleaning or otherwise suffers such
detriment so as to diminish its value or render it wholly or partly unfit for the
ordinary or normal use it is intended for.

26.—(1) The supplier shall supply or deliver goods, digital products or services that
shall offer the satisfaction expected by the consumer.

(2) The goods, digital products or services shall meet the minimum
requirements and relevant standards such as durability, usefulness, safety and
viability.

(3) The supplier shall also give the consumer a manual in a language understood
by the consumer, receipt or any other document showing the technical
characteristics, application of the goods, digital products or services, safety
precautions relating to the operation or use thereof, the price, and the guarantee
period which shall be sufficiently long but not less than six (6) months.

(4) The supplier shall, in transactions concerning goods for long use, provide
maintenance, after sale services and guarantee or warranty to the consumer.

27.—(1) A supplier shall provide consumers with true, sufficient, clear and timely
information on—
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(a) goods including whether they are genetically modified or not; and
(b) the services offered, to enable consumers to make proper, informed and
reasonable choices.

(2) A manufacturer or producer shall—

(a) label all goods in a manner that is legible, indelible and where applicable in
bold letters and in ordinarily understandable language or dialect of a
consumer; and

(b) label every genetically modified goods.

(3) A manufacturer, producer, assembler or packer shall clearly indicate his or
her name, postal and physical address, the contents, ingredients and the expiry date
of the goods in legible, distinct characters and in a contrasting colour to the
background colour.

(4) The supplier shall provide goods, digital products or services that meet
Malawi Standards.

(5) Any person who contravenes any provision under this Part shall be liable to
an administrative fine imposed by the Commission pursuant to section 12(2).

PART V - CONSUMER SAFETY

Meaning of  28. In this Part, “consumer safety” means—
::;’e‘;;‘,{mer (a) the reduction of unsafety risks to consumers in the provision of goods,
digital products and services;
(b) providing safety information or instructions in regard to the keeping, use or
consumption of goods; and
(c) reduction of any harm or damage to the consumers by taking preventive and
proactive measures.
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29.—(1) A person shall not—
(a) supply any goods, digital products or services that fail to meet the general
requirements of consumer safety;
(b) offer or agree to supply any such goods, digital products or services; or
(c) expose or possess any such goods, digital products or services for supply.

(2) For the purposes of this section, goods, digital products or services fail to
meet the general requirements of consumer safety if they are not safe having regard
to all the circumstances, including—

(a) the manner in which, and purposes for which, the goods, digital products or

services are being or would be marketed;

(b) the packaging or presentation of the goods, digital products or services;

(c) the use of any mark in relation to the goods, digital products or services;

(d) any instructions or warnings which are given or would be given with respect

to the keeping, use or consumption of the goods, digital products or services;

(e) any applicable safety standards or technical regulations; and

(f) the existence of any means by which it would have been reasonable for the

goods, digital products or services to have been made safer; and

(g) the existence of a notice declaring the goods, digital products or services to

be unsafe.

(3) For the purposes of this section, goods, digital products or services shall not
be regarded as failing to meet the general requirements of consumer safety in
respect of that—

(a) anything which is shown to be attributable to compliance with any

requirement imposed by or under any enactment; or

(b) any failure to do more in relation to any matter than is required by—

(i) any safety regulations imposing requirements with respect to that matter;

(ii) any standards of safety prescribed for the purposes of this section and
imposing requirements with respect to the goods, digital products or
services; or

(iii) any provision of any enactment imposing such requirements with
respect to the goods, digital products or services as are designated for
the purposes of this subsection by any such enactment.

30



Information
regarding goods,
digital products
or services with
inherent risks

(4) In any proceedings against a person for an offence under this section in
respect of any goods, digital products or services, it is a defence for the person to
show that—

(a) he or she reasonably believed that the goods would not be used or consumed

in Malawi;

(b) he or she supplied the goods, digital products or services, offered or agreed
to supply them or, as the case may be, exposed or possessed them for supply
in the course of carrying on a retail business neither knowing nor having
reasonable ground for believing that the goods, digital products or services
failed to comply with the general safety requirements; or

(c) the terms on which he or she supplied the goods, digital products or services,
or agreed or offered to supply them or, in the case of goods, digital products
or services which he or she exposed or possessed for supply, the terms on
which he or she intended to supply them provided for, or contemplated, the
acquisition of an interest in the goods, digital products or services by the
persons supplied or to be supplied.

(5) For the purposes of subsection (4)(b), goods, digital products or services
are supplied in the course of carrying on a retail business if that—

(a) whether or not the goods, digital products or services are themselves
acquired for a person’s private use or consumption, they are supplied in the
course of carrying on a business of making a supply of consumer goods,
digital products or services available to persons who generally acquire them
for private use or consumption; and

(b) the descriptions of the goods do not, to a significant extent, include
manufactured or imported goods which have not previously been supplied
in Malawi.

(6) A supplier who contravenes this section shall be liable to an administrative
fine imposed by the Commission pursuant to section 12(2).

30.—(1) The supplier shall provide consumers with the relevant information—
(a) to assess the risks inherent in goods, digital products or services or where
such risks are not immediately obvious without adequate warning, and
(b) to take precautions against those risks.

(2) The supplier shall adopt measures to enable the consumer to—

(a) be informed of the risks which the goods, digital products or services might
pose; and
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(b) take appropriate action to avoid such risks by warning the consumers as to
the risks.

(3) The measures referred to in subsection (2) include, except where it is not
reasonable to do so, an indication by means of the goods or their packaging of—
(a) the name and address of the producer, and
(b) the goods reference or where applicable the batch of goods to which it
belongs.

(4) The supplier shall, within the limits of his, her or its activities, monitor the
safety of such goods, digital products or services.

(5) A supplier who contravenes this section shall be liable to an administrative
fine imposed by the Commission pursuant to section 12(2).

PART VI - RECALL OF GOODS

31. Where a supplier voluntarily takes action to recall goods because the supplier
knows the goods will or may cause injury, loss or damage to any person, he or she
shall, within two (2) business days after taking that action, give a notice in writing
to the Commission—

(a) stating that the goods are subject to recall; and
(b) setting out the nature of the defect in, or dangerous characteristic of, the

goods.

(2) A supplier who contravenes this section shall be liable to an administrative
fine imposed by the Commission pursuant to section 12(2).

32.—(1) Where the Commission is satisfied on the basis of investigation that there
is sufficient evidence to show infringement of consumer rights or unfair trading
practice by a person, it may pass such order as may be necessary, including—
(a) recall of goods or withdrawal of digital products or services which are
dangerous, hazardous or unsafe;
(b) reimbursement of the prices of goods, digital products or services so
recalled to purchasers of such goods, digital products or services; and
(c) discontinuation of practices which are unfair and prejudicial to consumers'
Interest:
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Provided that the Commission shall give the person an opportunity of being heard
before passing an order under this section.

Procedure for 33.—(1) Where the Commission, upon conducting investigations and hearing a
compulsory supplier—
recall of goods (a) is satisfied, after consultation with the Director General of the Malawi
Bureau of Standards, that—
(1) goods of a kind which will or may cause injury, loss or damage to
any person are supplied or likely to be supplied; and
(i1) the supplier has not taken satisfactory action to prevent the goods
causing injury loss or damage to any person;
(b) the Commission may, by notice published in at least one newspaper of
general circulation in Malawi and on its official website, require the

supplier to take the actions set out in subsection (2).

(2) The supplier may be required to do one or more of the following—
(d) take action, within the period specified in the notice, to recall the goods;
(e) disclose to the public, or to a class of persons specified in the notice, in
the manner and within the period specified in the notice, one or more of
the following—
(i) the nature of a defect in, or a dangerous characteristic of, the goods
specified in the notice;
(ii) the circumstances, being circumstances specified in the notice, in
which the use of the goods is dangerous;
(iii) the procedure for disposing of the goods specified in the notice; and
(iv) the procedure for obtaining a refund, repair or replacement of the
goods specified in the order.
(f) give an undertaking to any persons to whom the goods were supplied
to—
(i) the price of the goods, within the period specified in the notice; or
(ii) repair or replace the goods.

(3) The Commission may, in the notice issued under subsection (1), give
directions as to the manner in which the supplier is to carry out a recall of goods

required under subsection (1).

(4) Where the supplier undertakes to—
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(a) repair the goods, the supplier shall cause the goods to be repaired so that
any defect in the goods is remedied;

(b) replace the goods, the supplier shall replace the goods with like goods
which, if a defect in, or a dangerous characteristic of, the first-mentioned
goods was specified in the notice under subsection (1), do not have that
defect or characteristic;

(c) repair or replace the goods, the cost of the repair or replacement,
including any necessary transportation costs, shall be borne by the
supplier.

(5) Where the Commission publishes a notice under subsection (1), it shall,
within ten (10) business days after the publication of that notice, cause a copy of
the notice to be given to each person who, to the knowledge of the Commission,
supplies goods of the kind to which the notice relates.

Compliance 34.—(1) Where a notice under section 33(1) is in force in relation to a supplier, that
with gogds supplier—
recall notice (a) shall comply with the requirements of the notice; and

(b) shall not, in trade or commerce—

(i) where the notice specifies a defect in, or a dangerous characteristics
of, the goods, supply goods of the kind to which the notice relates
which have that defect or characteristic; and

(i) in any other case, supply goods of the kind to which the notice
relates.

(2) A supplier who contravenes this section shall be liable to an administrative
fine imposed by the Commission pursuant to section 12(2) and, in the case of a
continuing offence under paragraph (a), to pay an administrative fine of K100,000
per day in respect of which the contravention continues.

Loss or damage 35. Where a supplier fails to comply with a notice under section 33 and another
caused by person suffers injury, loss or damage by reason of a defect in, or a dangerous
contravention characteristic of, the goods or by reason of not having particular information as
of goods recall

notice to a characteristic of the goods, that other person shall be deemed for the purposes
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of this Act to have suffered the injury, loss or damage by the failure of the supplier
to comply with the notice.

36. The liability of an insurer under a contract of insurance with a supplier, being
a contract relating to—
(a) the recall of goods supplied or proposed to be supplied by that supplier;
or
(b) that supplier’s liability with respect to possible defects in goods supplied
or proposed to be supplied by that supplier,
shall not be affected by reason only that the supplier gives information relating to
any goods supplied or proposed to be supplied by that supplier to a court, the
Commission or to an officer of the Commission who is authorised by the Chief
Executive Officer.

PART VII — MARKET STUDIES AND MARKET INQUIRIES

37.—(1) The Commission may, where it has reasonable grounds to suspect that an
unfair trading practice or infringement of a right of a consumer is occurring—
(a) within a particular sector of the economy; or
(b) within a particular type of agreement occurring across various sectors,
conduct a market study or a market inquiry.

(2) For the purposes of a market study or a market inquiry under this Part, the
Commission may invite interested parties to submit information to it and may
exercise, in relation to any enterprise that it considers to be involved in the matters
covered by the study or inquiry, its powers of investigation under this Act.

(3) The Commission shall, at the conclusion of a market study or a market
inquiry, publish its findings on its official website and any other form of publication
it may deem fit.

PART VIII — OBTAINING INFORMATION, DOCUMENTS AND EVIDENCE

38.—(1) Where the Commission has reason to believe that a person who, in trade
or commerce, supplies consumer goods of a particular kind which causes or may
cause injury to any person is capable of furnishing information, producing
documents or giving evidence relating to goods of that kind, the Commission
may, by notice in writing served on that person, require him—
(a) to furnish to the Commission, and within such reasonable time as is
specified in the notice, any such information;
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(b) to produce to the Commission, in accordance with such reasonable
requirements as are specified in the notice, any such documents; or

(c) in person or by his or her representative to appear before the
Commission at such reasonable time and place as are specified in the
notice to give any such evidence, either orally or in writing, and produce
any such documents.

(2) Subject to subsection (4), where the Commission has reason to believe that a
supplier is about to commit unfair trading practices, including the production or
supply of goods that will or may cause injury to consumers, it shall, accompanied
by police officers, enter any premises in or from which it has reason to believe
that a person supplies goods of that kind in trade or commerce and for the
purposes of ascertaining whether goods of that kind will or may cause injury to
any consumer do the things specified in subsection (3).

(3) Subject to subsection (4), an authorised officer, who has entered any premises
for the purposes referred to in subsection (2), is empowered to—
(a) inspect goods of that kind;
(b) take samples of goods of that kind,
(c) inspect any documents relating to goods of that kind and make copies
of, or take extracts from, those documents; or
(d) inspect equipment used in the manufacturing, processing or storage of
goods of that kind.

(4) The powers of an authorised officer under subsection (3) shall not be exercised
except—
(a) pursuant to a search warrant issued under section 36; or
(b) in circumstances where the exercise of those powers is required without
delay in order to protect life or public safety.

(5) An authorised officer may apply to a court of competent jurisdiction for the
issue of a search warrant to exercise the powers of an authorised officer under

subsection (2).

(6) In this section, an “authorised officer” is an officer of the Commission
authorised by the Chief Executive Officer for the purposes of this section.

39.—(1) Where an application is made to a court of competent jurisdiction under
section 38(5), the court may issue a search warrant authorising an authorised
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officer named in the search warrant, with such assistance as the officer thinks
necessary and if necessary by force, to—
(a) enter the premises specified in the search warrant; and
(b) exercise the powers of an authorised officer under section 38(1) in
relation to those premises.

(2) A court shall not issue a search warrant under subsection (1) unless—

(a) an affidavit has been furnished to the court setting out the grounds on
which the issue of the search warrant is being sought;

(b) the applicant or some other person has given to the court such further
information, if any as he or she may require concerning the grounds on
which the issue of the search warrant is being sought; and

(c) the court is satisfied that there are reasonable grounds for issuing the
search warrant.

(3) A search warrant issued under subsection (1) shall—

(a) specify the purpose for which the search warrant is issued;

(b) state whether entry is authorised to be made at any time of the day or
night or during specified hours of the day or night;

(c) include a description of the kind of goods authorised to be inspected or
sampled; and

(d) specify a day, not being later than seven (7) days after the day on which
the search warrant is issued, at the end of which the search warrant
ceases to have effect.

(4) An authorised officer or a person assisting such officer shall, before entering
the premises under a search warrant under subsection (1)—

(a) announce that he or she is authorised to enter the premises; and

(b) afford a reasonable opportunity to be allowed entry to the premises.

(5) An authorised officer or a person assisting such officer is not required to
comply with subsection (4) if he or she believes on reasonable grounds that
immediate entry to the premises is required to ensure—
(a) the safety of any person, including the authorised officer or the person
assisting the officer; or
(b) that the effective execution of the search warrant is not frustrated.

(6) A person commits an offence.

(7) A person who refuses or fails to provide an authorised officer acting in
accordance with subsection (2) with all reasonable facilities and assistance for the
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effective exercise of the authorised officer’s powers under that subsection
commits of an offence.

(8) Any information furnished or evidence given by a person under this section,
any document produced by a person under this section, and any information,
evidence or document obtained under this section, is not admissible in evidence
against that person—
(a) in any proceedings instituted by him; or
(b) in any other proceedings, other than proceedings against him for a
contravention of a provision of this section.

PART IX - COMPLAINTS MANAGEMENT MECHANISM

Lodging a 40.—(1) Subject to subsections (2) and (4), a consumer who alleges that he or she
complaint has been adversely affected in relation to a good, digital product or service he or
she has acquired, or agreed to acquire, may lodge a complaint to the Commission
in accordance with the procedure set out in the regulations issued pursuant to

section 51.

(2) Notwithstanding subsection (1), in relation to any goods, digital products or
services acquired or agreed to be acquired, the following persons may lodge a
complaint to the Commission—

(a) a consumer;
(b) a consumer organization;
(c) one or more consumers jointly where a number of consumers have the

same interest, and the lodging of the complaint would be for the benefit
of all consumers with that interest; or
(d) a Government ministry, department or agency.

(3) Where a consumer is—
(a) a minor, a complaint may be lodged by the consumer’s parent or legal
guardian; or
(b) unable to lodge a complaint himself or herself by reason of infirmity,
death or any other cause, the complaint may be lodged by the
consumer’s parent or legal guardian or any other person suitable to be
his or her personal representative.

(4) Where a person lodges a complaint under any of the circumstances
referred to in this section, the person who lodges the complaint shall, for the
purpose of lodging and resolving the complaint, be referred to as the
“complainant”.
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(5) For the purposes of this section—
(a) “minor” means a person below the age of 18 years; and
(b) “parent or legal guardian” means—

(i) the mother of the minor;

(ii) the putative father of the minor;

(iii) an individual having custody of the minor;

(iv) an individual residing with and having care of the minor;

(v) the step-mother or step-father of the minor;

(vi) an individual who, under a written agreement or court order, is
required to provide support for the minor or has a right of access to
the minor; or

(vii) a foster caregiver of the minor.

(6) This section does not affect a person’s right to file a complaint in a court
of competent jurisdiction.

41.—(1) The Commission or any person in whose favour, or for whose benefit, an
order by the Commission has been made, may lodge a copy of the order or decision,
certified by the Commission or a person authorized by the Commission, with the
Court and the Court shall forthwith register the order as its order or decision.

(2) An order that has been recorded pursuant to subsection (1) shall, for the
purposes of enforcement, have the effect of a civil judgment of the Court.

42.—(1) Any person aggrieved by a decision of the Commission may, within 30
(thirty) days from the date on which the decision has been served on such person,
appeal to the Court.

(2) The Court may—

(a) review the facts as applied to the law by the parties in their submissions
and responses; and the law as applied to the facts by the Commission as
set out in its decision,;

(b) confirm, modify, or reverse the Commission’s decision or any part
thereof; or

(c) direct the Commission to reconsider, either generally or in respect of
any specified matters, the whole or any specified part of the matter to
which the appeal relates.
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(3) In issuing a decision under this section, the Court shall advise the
Commission of its reasons for doing so, and the reconsideration of the whole or any
part of the matter that is referred for reconsideration.

(4) Where an appeal is brought against a decision of the Commission, any such
decision shall remain in force pending determination of the appeal, unless the Court
otherwise orders.

PART X - POWERS OF THE COURTS

43. Notwithstanding the provisions under Part IX, a person or enterprise that has
suffered loss or damage, or is likely to suffer loss or damage, by reason of an
infringement of the provisions under Part III, Part IV, Part V or Part VI, may
apply for an appropriate order for compensation before a court of competent
jurisdiction.

44.—(1) Except as otherwise provided in this Act, an enterprise which engages in
conduct which constitutes—
(a) a contravention of any of the obligations or prohibitions imposed in Part
IIL, Part IV, Part V or Part VI;
(b) aiding, abetting, counselling or procuring the contravention of any such
provision;
(c) inducing by threats, promises or otherwise, the contravention of any
such provision;
(d) being knowingly participating in, or party to, any such contravention; or
(e) conspiring with any other person to contravene any such provision,
shall be liable to a monetary penalty, in damages for any loss caused to a
third party by such conduct.

(2) An action under subsection (1) may be commenced before a court of
competent jurisdiction, at any time, within three years from the time when the
cause of action arose.

PART XI - MISCELLANEOUS PROVISIONS
45.—(1) The defence, promotion or enforcement of rights on consumers under this

Act or any other written law shall be exercised or conducted through individual
or collective mediation, negotiation, arbitration or litigation.
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(2) Collective mediation, negotiation, arbitration or litigation may be
conducted where collective or diffuse interests or rights are involved.

(3) Under “collective or diffuse interest” means supra-individual rights or
interests having an indivisible nature to which undetermined individuals are
entitled.

(4) The decisions rendered in collective procedures shall have general effect
and accrue to all consumers except where any such decision is dismissed for want
of proof in which event any other consumer having an interest in the matter may
bring a new action on the basis of facts and consumer protection claims arising
from the same transaction.

46.—(1) Any person who contravenes or fails to comply with any provision of this
Act or any regulations made hereunder shall be guilty of an offence.

(2) A person—
(a) who without sufficient cause, omits or refuses—

(i) to furnish any information when required by the Commission to do
S0;

(ii) to produce any document when required to do so by a notice sent
by the Commission,;

(iii) to attend or give evidence before the Commission in obedience to a
summons issued under this Act; or

(iv) refuses to take an oath or make an affirmation as a witness or to
answer any question put to him; or

(b) who knowingly furnishes any false information to the Commission,
commits an offence.

(3) Any person who—
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(a) being a witness leaves a hearing of the Commission without the
Commission’s permission;

(b) insults any member or officer of the Commission,;

(c) obstructs or interrupts a hearing of the Commission; or

(d) refuses to comply with a requirement of the Commission under this Act;
commits an offence

(4) Any person who commits an offence under this Act, for which a penalty
has not been specifically provided for, shall, upon conviction, be liable to—
(a) in the case of a natural person, a fine of K5,000,000 and imprisonment
for two years; and
(b) in the case of a legal person, a fine of K50,000,000.

(5) Where a person is convicted of an offence under this Act and the person
has not taken any action to remedy the action constituting the offence, the person
shall be liable, for each continuing day, to a fine of—

(a) in the case of a natural person, a fine of K100,000; and;
(b) in the case of a legal person, a fine of K1,000,000.

47. Where an offence under this Act is committed by a body corporate or
unincorporated body, every director or manager of the body corporate or
unincorporated body shall be liable, upon conviction as if the director or manager
had personally committed the offence, unless the director or manager proves to
the satisfaction of the court that the act constituting the offence was done without
the knowledge, consent or connivance of the director or manager or that the
director or manager took reasonable steps to prevent the commission of the
offence.

48.—(1) In setting time limits under this Act, the Commission shall have regard
both to the time required for the preparation of the submission and to the urgency

of the case.

(2) Where appropriate and upon reasoned request made before the expiry of
the original time-limit, the Commission may extend the time-limits.

(3) An investigation into an alleged infringement of the provisions of this Act
shall be initiated within three years from the date the infringement ceased.

49.—(1) A person may apply to the Commission for a non-binding written opinion
regarding the application of one or more provisions of the Act.
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(2) An application under subsection (1) shall be—
(a) made in a prescribed form; and
(b) accompanied by—
(i) a prescribed fee; and
(ii) prescribed supporting documentation.

50. The provisions under Part X of the Competition and Fair Trading Act relating
to cross-border cooperation with multilateral, regional or other national consumer
protection authorities shall apply mutatis mutandis to cross-border cooperation
with multilateral, regional or other national consumer protection authorities under
this Act.

51.—(1) The Minister may, on recommendation from the Commission, make
regulations for the better carrying into effect the provisions of this Act.

(2) Without prejudice to the generality of subsection (1), the regulations may
provide for—

(a) the substantive and procedural rules for the protection of the rights and
welfare of consumers, unfair trading practices, consumer safety, recall
of goods, consumer contracts and unfair terms;

(b) the forms, fees payable and the procedure for applications to be made
under this Act;

(c) the information and documents to be submitted in support of
applications to be made under this Act;

(d) the manner and form in which the Commission shall issue an advisory
opinion;

(e) the manner and form of lodging complaints, appeals and reports with
the Commission,;

(f) the manner and form of serving notices on any person by the
Commission, and the manner of production of books, records or
documents;

(g) the manner in which the Commission shall carry out an investigation
under this Act;

(h) the manner and form in which the Commission shall institute a market
study or market inquiry under this Act; and

(i) generally the carrying into effect of the purposes of this Act.
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(3) The Commission may issue guidelines, notices and prescribe forms for
purposes of providing guidance or directions, as the case may be, for better
carrying into effect the provisions of this Act.

Judicial 52. In accordance with the Courts Act, the Chief Justice may, in consultation with
procedures the Minister, make regulations to—
Cap.3:02

(a) prescribe the manner in which complaints to a court of competent
jurisdiction may be made;

(b) prescribe the monetary jurisdiction and ceilings for matters which may
be tried in the court;

(c) prescribe the procedure of the court in matters of consumer protection;

(d) prescribe forms for pleadings in the court in matters of consumer
protection; and

(e) prescribe the sessions of the court to facilitate access as well as to ensure
expeditious determination of matters.

G t
toog: gﬂﬁﬁ 53. This Act shall apply to and bind the Government.

Repealand ~ S4—(1) Subject to subsection (2), the Consumer Protection Act is repealed.
savings
Cap.48:10 (2) Any subsidiary legislation made under the repealed Act, in force
immediately before the commencement of this Act—

(a) shall remain in force, unless in conflict with this Act;

(b) shall be deemed to be subsidiary legislation made under this Act; and

(c) may be replaced, amended, revoked, or repealed by subsidiary

legislation made under this Act.
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