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IN EXERCISE of the powers conferred by section 51 of the Consumer Protection Act,
I, [®], Minister of Industry and Trade, make the following Regulations—

Citation

Interpretation

Scope of these
Regulations

Who may
lodge a
complaint

Procedure
for lodging a
complaint

PART I - PRELIMINARY

1. These Regulations may be cited as the Complaints Management
Regulations, 20[e].

2. Unless the context otherwise requires, words or expressions contained in
these Regulations bear the same meaning as in the Act.

3. These Regulations prescribe the complaints management mechanism
for consumer protection provided under Part IX of the Act.

PART II - COMPLAINTS MANAGEMENT MECHANISM

4. Pursuant to section 40 of the Act, a complaint by a consumer shall be
lodged to the Commission in accordance with the procedure prescribed
under these Regulations.

5.—(1) Subject to paragraph (2), a complainant may lodge a complaint to
the Commission orally or in writing, including via telephone or electronic
means.

(2) Upon receipt of a complaint, the Chief Executive Officer or any
authorised officer shall—

(a) record the complaint in writing; and
(b) direct the complainant to read and sign the written record.

(3) Where the complainant is visually impaired, unable to read or
unable to write, a member of staff of the Commission or any authorised
officer shall read the written record in the complainant’s hearing and
request that the complainant affix his or her mark to the written record.

(4) A complaint made pursuant to this paragraph shall—
(a) set out any alleged act or omission on the part of a supplier that
has been breached under the Act; and
(b) be accompanied by any supporting materials and documents the
complainant may have in his or her possession.



Tnvestigative 6.—(1) The Chief Executive Officer or an authorised officer shall investigate

procedure a complaint made against a supplier where the complainant satisfies the
Commission that he or she initially lodged a complaint with a supplier and
has failed to obtain redress to his or her satisfaction.

(2) Upon receipt of a complaint, the Chief Executive Officer or any
authorised officer shall proceed to investigate the complaint unless the
Chief Executive Officer or any authorised officer is satisfied that—

(a) the subject matter of the complaint is trivial;

(b) the complaint is frivolous, vexatious or not made in good faith;

(c) the complaint is being lodged more than three (3) years from
the date on which the cause of action arose;

(d) the complainant does not have sufficient interest in the subject
matter of the complaint;

(e) the subject matter of the complaint could be dealt with more
appropriately by another body or in another forum; or

(f) having regard to all the circumstances surrounding the
complaint, it is not necessary to admit the complaint.

(3) Where the Chief Executive Officer or any authorised officer
decides not to proceed with an investigation it shall, in writing, inform the
complainant of that decision and the reasons for the refusal.

(4) Where the Chief Executive Officer or any authorised officer
decides to investigate a complaint, the Chief Executive Officer or any
authorised officer shall, in writing—

(a) refer a copy of the complaint to the respondent mentioned in the
complaint; and
(b) direct a respondent to submit a response to the Commission.

(5) A written response submitted pursuant to subsection 4(b) shall—

(a) set out a respondent’s version of events;

(b) be accompanied by any supporting materials and documents the
respondent may have in its possession; and

(c) be returned to the Commission within 14 (fourteen) days of the
respondent’s receipt of the complaint pursuant to paragraph
(4)(a) or such extended period, not exceeding 14 (fourteen) days,
as may be specified by the Chief Executive Officer.

Failure of 7. If the respondent fails to make a written response pursuant to

respondent to Regulation 6(5), the Chief Executive Officer or any authorised officer
respond
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shall complete its investigation based solely on the complaint and any
supporting materials or documents submitted by the complainant.

8. Upon receipt of the response of the respondent, the Chief Executive
Officer or any authorised officer shall—
(a) record each complaint into a complaints register;
(b) examine the complaint and supporting materials or documents;
(c) examine the response of the respondent and any supporting
materials and documents; and
(d) conduct further investigations.

9.—(1) Where a complainant alleges a defect in goods which cannot be
determined without proper test or analysis of the goods, the Chief
Executive Officer or any authorised officer shall, in the prescribed
manner—

(a) obtain a sample of the goods from the complainant;

(b) seal the sample and authenticate it;

(c) subject to paragraph (2), refer the sealed sample to an
appropriate laboratory along with a direction to the laboratory
to—

(i) make an analysis or test the goods;

(ii) determine whether the goods suffer from any defect alleged
in the complaint, from any other defect or pose any health
risk; and

(iii) report its findings to the Commission.

(2) Upon completion of the requisite testing or analysis, the appropriate
laboratory shall submit its report to the Commission.

and 10-—(1) Upon receipt of a laboratory report from an appropriate laboratory,
the Commission shall forward to both parties a copy of the report.

(2) If any party disputes the accuracy of the findings of the appropriate
laboratory or the accuracy of the methods of analysis or test adopted by
the appropriate laboratory, the Commission shall require the disputing
party to submit in writing the grounds and nature of the party’s dispute
with regards to the report.

(3) The Chief Executive Officer or any authorised officer shall include
the laboratory report and any written submissions received by the



Commission under subsection (2) in its report to the Technical Committee
made pursuant to regulation 16.

11.—(1) The Commission may, in relation to any investigation being

Power to .

summon conducted by it summon a person to—

persons and (a) attend and give a statement to the Commission;

gg&i‘;‘:m (b) produce any document which is—

production (i) in the possession or under the control of the person

summoned under paragraph (a); and
(ii) relevant to the matter under investigation.

(2) A summons under this section—
(a) shall be in the form set out in Schedule A; and
(b) may be served by—
(i) an officer or staff of the Commission; or
(ii) a law enforcement officer who is independent of the
Commission.

(3) A person who fails or refuses, without sufficient cause, to attend to
give a statement or produce a document when requested to do so by the
Commission commits an offence.

Power to seize 12.—(1) Where, during an investigation, the Commission has reasonable

and search cause to suspect that a book, document or anything relating to an offence
under or contravention of these Regulations, is being kept or concealed in
any place, the Commission shall apply to a court of competent jurisdiction
for a search warrant to search and seize the book document or thing.

(2) Where the court is satisfied by information under oath that—

(a) there is reasonable ground for suspecting that an offence has
been committed or that there has been a contravention of the Act
or these Regulations; and

(b) evidence of the commission of that offence or contravention of
the Act or these Regulations is to be found in that book,
document or thing that is likely to be found in any place, the
magistrate may at any time issue a search warrant authorising an
officer of the Commission named in the search warrant, with or
without a member of the Police Force, to enter and search such
place specified in the search warrant, for such book, document
or thing and to seize and take away such book, document or
thing.



investigation

(3) The officer of the Commission referred to in paragraph (2) is not
personally liable for any loss or damage arising from the execution of a
search warrant under this Regulation.

(4) Where the officer has seized the book, document or thing under
paragraph (2), the officer shall take it to the Commission, which may
retain it, taking reasonable care to ensure that it is preserved, until the
conclusion of the investigation.

(5) Where a book, document or thing has been seized under paragraph
(2), the court may, on the application of an interested person order that the
book, document or thing be returned to the person from whom it was
seized, or the person who is otherwise legally entitled thereto, if the court
is satisfied that the book, document or thing will not be required for the
purposes of the investigation.

(6) The person from whom any book, document or thing is seized
under paragraph (2) is entitled at all reasonable times, and subject to such
reasonable conditions as may be imposed by the Commission, to inspect
the book, document or thing and, in the case of a book or document, to
obtain a copy thereof.

(7) The Commission shall be given at least five (5) business days’
notice of an application made under paragraph (5).

(8) Where a book, document or other thing has been seized, inspected
or examined by an officer of the Commission, the officer may make or
cause to be made one or more copies thereof, and a document purporting
to be certified by the officer to be a copy made under this Regulation is
admissible in evidence and has the same probative value as the original
document.

13.—(1) The Commission may, in its absolute discretion, discontinue an
investigation where it is of the opinion that the matter being investigated
does not justify further investigation.

(2) Where the Commission decides to discontinue an investigation it
shall, in writing, inform the complainant of the decision and the reasons
for the decision.
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(3) The Commission may, at any time before conclusion of an
investigation—

(a) suspend the investigation, where the complainant and the
respondent have agreed to mediate their matter, pending the
outcome of any mediation proceedings;

(b) discontinue the investigation following confirmation from the
complainant and the respondent of successful completion of
any mediation proceedings.

14.—(1) The Commission shall not be precluded from conducting an
investigation in respect of any matter by reason only that it is open to the
complainant to apply to a court of competition jurisdiction for redress under
any other enactment.

(2) Unless the court directs otherwise, the commencement of an action
in the court in connection with a matter under investigation by the
Commission shall not preclude the investigation.

(3) If a question arises as to whether the Commission has jurisdiction
to investigate a case under this Act, the Commission may apply to the
Court for a declaration as to jurisdiction.

15. The Commission may, on its own initiative, carry out any investigation
that it considers necessary and desirable in connection with the matters
falling under the provisions of this Act.

16. Upon conclusion of an investigation, on its own initiative or on the basis
of a complaint lodged in accordance with section 15, the Chief Executive
Officer or any authorised officer shall prepare a full report of the
investigation, together with its findings and recommendations, and submit
a copy to the Technical Committee.

17.—(1) Where, on receipt of a report under Regulation 16, the Technical
Committee determines that there may be a breach of the Act or these
Regulations, the Technical Committee shall, in a timely manner—
(a) fix a date, time and a place for a hearing in respect of the
complaint; and
(b) serve a notice of hearing on the complainant and the respondent.
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(2) The Commission may hear orally any person who, in its opinion, will be
affected by an investigation under the Act and these Regulations, and shall
so hear the person if the person has made a written request for a hearing,
showing that he or she is an interested party likely to be affected by the
result of the investigation or that there are particular reasons why he or she
should be heard orally.

(3) Notice of hearings shall be in such form and given in such manner as
the Commission may determine.

18. A panel of members of the Technical Committee, constituted in a
prescribed manner, shall sit, hear and come up with recommendations.

19.—(1) At any hearing before the Technical Committee, the complainant
and the respondent are entitled to be—

(a) heard in person; and
(b) be represented by a legal practitioner in good standing with the

Malawi Law Society.

(2) Hearings of the Technical Committee shall take place in public but
the Technical Committee may, whenever the circumstances so warrant or
whenever it deems appropriate, conduct hearings in private.

20. Except as otherwise provided under the Act, the Technical Committee
may, by regulation or otherwise, prescribe its own procedure.

21.—(1) Where a complainant fails to appear before the Technical
Committee on the date of the hearing, the Technical Committee shall
proceed with the matter and make its recommendations to the Commission.

(2) Where, on the date of the hearing, the respondent fails, without
reasonable excuse, to appear before the Technical Committee, the Technical
Committee shall proceed with the matter and make its recommendations to
the Commission.

22. The Technical Committee may, at any stage, discontinue a hearing
where it is of the opinion that the matter does not justify further hearing and
shall give reasons for the discontinuation.

23.—(1) At the conclusion of a hearing, the Commission, after considering
all the evidence, shall make administrative orders pursuant to section 12.
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(3) Where the administrative order of the Technical Committee includes
an award of damages, such damages shall be limited only to compensatory
damages.

(4) An administrative order issued by the Technical Committee under
subsection (1) may include any of the following—

(a) the provision of the Act that a supplier has contravened or is
likely to contravene;

(b) the specific measures to be taken by a supplier to avoid, remedy
or eliminate the situation which has resulted, or is likely to result,
in the contravention;

(c¢) a period within which any action specified in the administrative
order is to be implemented; and

(d) the right of a supplier to seek review of such administrative order
by the Commission and the period within which to seek such
review.

(5) A certified copy of the administrative order shall be served upon the
party against whom it is made within 21 (twenty-one) days of the date the
order is made and at that time notice thereof shall be given to the other
parties to the proceedings.

24. Any person who fails to comply with an administrative order of the
Commission shall be liable to further orders, including administrative fines,
imposed by the Commission pursuant to section 12 of the Act and, in the
case of a continuing offence, to a further administrative fines as prescribed
under the Act.

25.—(1) The Commission or any person in whose favour, or for whose
benefit an administrative order has been made, may lodge a copy of the
order or decision, certified by the Commission or a person authorized by the
Commission, with the Court and the Court shall forthwith register the order
or decision as its order or decision.

(2) An order that has been recorded pursuant to paragraph (1) shall, for
the purposes of enforcement, have the effect of a civil judgment of the High
Court.

(3) Upon an application by the Commission, a court of competent
jurisdiction may grant an order without notice or ex-parte, for the entry and
search of any premises, for the purpose of inspecting and seizing any
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evidence that shall be removed from custody of the respondent and held in
the custody of the Commission.

(4) Upon an application by the Commission or any party, the court may
grant an interim order pending the outcome of an investigation by the
Commission.

26.—(1) Any person aggrieved by a decision of the Commission may, within
30 (thirty) days from the date on which the decision has been served on such
person, appeal to the Court.

(2) The Court may—

(a) review the facts as applied to the law by the parties in their
submissions and responses; and the law as applied to the facts
by the Commission as set out in its decision;

(b) confirm, modify, or reverse the Commission’s decision or any
part thereof; or

(c) direct the Commission to reconsider, either generally or in
respect of any specified matters, the whole or any specified part
of the matter to which the appeal relates.

(3) In issuing a decision under this section, the Court shall advise the
Commission of its reasons for doing so, and the reconsideration of the whole
or any part of the matter that is referred for reconsideration.

(4) Where an appeal is brought against a decision of the Commission,
any such decision shall remain in force pending determination of the appeal,
unless the Court otherwise orders.

PART III - ENFORCEMENT

27. The Commission may impose any of the administrative orders
prescribed in section 12 of the Act.

28. The Commission may also impose the administrative fines prescribed
in section 12 of the Act.

10



SCHEDULE A (s-44 ors.52)

SUMMONS TO WITNESS
To: [name of person summoned and his calling and address, if known]

You are hereby summoned to appear before a panel of the Technical Committee of the
Competition and Fair-Trading Commission at [name of the location] on ........... day of
.................................. 20...... at ............... o’clock in the ............ noon to give evidence
respecting [state the matter].

And you are required to bring with you (specify the papers, books, records and documents
required): [If the person summoned is to produce any documents]

Failure to appear before the panel is contravention of Part IX of the Act and Regulation 12
and is punishable under the Act.

Given under the hand of (whatever is applicable) [Chief Executive Officer of the
Commission or his/her delegated member (i.e., Director of Consumer Affairs)] or

[Chairperson of the Technical Committee or his/her delegated member] this ........... day of
.................................. 20.......
[Signature]
[Name of the signatory]

[Title of the signatory]
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