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RECENT DECISIONS BY THE COMPETITION AND FAIR TRADING COMMISSION

The Competition and Fair Trading Commission (“the Commission”) held its 69" meeting
on 23 July, 2024, to consider and adjudicate over cases on unfair trading conducts and

anti-competitive business practices.

The Commission adjudicated over a total of 90 cases, which included 77 cases on unfair
trading practices and 13 on anti-competitive business practices. Out of the 90 cases, 63
were closed at preliminary stage for among others lack of merit and early resolution of

the issues at hand.

Although these cases have been decided after the Competition and Fair Trading Act
(CFTA), 2024 entered into force on 15 July,2024, the orders are based on the repealed
CFTA,1998 under which the charges were made. This is in accordance with Section 76

of the CFTA, 2024 which provides for transitional matters.

This statement presents highlights on some of the cases that were decided during the
recent sitting. For more information on this statement, contact Innocent Helema on

0880725075 or email innocent.helema@-cftc.mw.

LLOYDS VINCENT NKHOMA
CHIEF EXECUTIVE OFFICER
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A. CASES ON UNFAIR BUSINESS CONDUCTS

1. Alleged Misleading Conduct and Unconscionable Conduct by AfriPlus Steel
Limited Company

On 29" April, 2024, the Secretariat of the Commission commenced investigations against
AfriPlus Steel Limited Company for allegedly engaging in misleading conduct and
unconscionable conduct in the supply building materials.

The investigation was instituted following complaints from 15 individuals who alleged that
the Respondents had been receiving payments for building materials such as iron sheets,
when they were well aware that they did not have the goods in stock or capacity to supply
within the prescribed periods. The transactions for the 15 complainants totaled
MK42.16million.

The Commission established that by accepting payment with no intention of supplying the
products, the conduct by the Respondents is deceptive, harsh, and unethical, and in
contravention of Section (1)(d) of the CFTA.

The Commission noted that the Respondents did not cooperate with the Commission
during the investigations. According to the Commission, the Respondents’ conduct
undermined the Commission’s authority, and contravened Section 50(b) of the CFTA.

Upon deliberation, the Commission made the following determinations:

i.  Referred the matter to the Director of Public Prosecution (DPP) to institute criminal
proceedings against the Respondents for engaging in misleading and
unconscionable conduct in the trade of goods and for failing to furnish the
Commission with information when requested.

ii.  Ordered the Respondents to, within 30 days, refund all the Complainants who paid
for the iron sheets, but were not supplied.

2. Alleged Unconscionable Conduct by Chou Chou Bea

On 9" April, 2024, the Secretariat of the Commission commenced investigation against
Chou Chou Bea Enterprise on allegations of unconscionable conduct in the sale of sugar.
This followed findings of shop inspections conducted at the Respondent’s business
premises located at Bwalo la Njobvu in Lilongwe on 7" March, 2024.

The inspections revealed that the Respondent’s shop was selling sugar at a higher than
the recommended price. Specifically, a bale of 20-1kg sugar packets was being sold at
K63,000.00, against a recommended wholesale price of K37, 500.00



The Commission observed that the Respondents’ conduct of exorbitantly pricing sugar
was unconscionable and contrary to Section 43(1)(g) of the CFTA.

The Commission also noted that the Respondent did not cooperate with the Commission
during the investigations.

Upon deliberation, the Commission made a determination to refer the matter to the DPP
to institute criminal proceedings against the Respondents for engaging in unconscionable
conduct in the trading of sugar and secondly for failing to furnish the Commission with
information within the prescribed time when requested to do so.

3. Alleged Misleading and Unconscionable conduct by Priceworth Wholesale

On 5" February, 2024, Secretariat of the Commission commenced investigations against
Priceworth Wholesale on allegations of engaging in misleading and unconscionable
conduct in the supply of sugar.

A Complainant alleged that he bought 5 bales of sugar from the Respondents shop which
in Area 2, Lilongwe and paid a total sum of MK220,000.00 (the price for sugar was
K44,000.00/ bale). The Complainant further alleged that despite paying K220,000.00, he
was issued with a receipt valued at K210,000.00.

Investigations revealed that by issuing a receipt which had a lower value than the actual
amount paid, the Respondent misled the Complainant.

Considering the sugar scarcity situation at that time, and that the consumers had few
alternative places where they could find the sugar, the conduct by the Respondents was
harsh, unfair, unreasonable, and unconscionable.

Upon deliberation, the Commission made the following determinations:

i. Referred the matter to the DPP to institute criminal proceedings against the
Respondents for engaging in misleading and unconscionable conduct in the trade
of goods.

ii. Referred the matter to the Malawi Revenue Authority (MRA) for reassessment of
taxes on all the sugar sales made by the Respondents during this period to reflect
the higher values which the consumers were paying.

4. Alleged Hoarding of goods and Unconscionable conduct by Rozina
Enterprise

On 23 April, 2024, the Secretariat of the Commission commenced investigations against
Rozina Enterprise on allegations of withholding of goods and unconscionable conduct.
This followed the inspection done at the shop in Blantyre on 8" March, 2024. During the



inspections, it was found that the Respondents were stocking volumes of sugar without
selling the products to customers. The Respondents failed to provide a justification for
hoarding the sugar.

Upon deliberation, the Commission referred the matter to the DPP to institute criminal
proceedings against the Respondents for engaging in withholding of products and for
engaging in unconscionable conduct in the trade of goods.

5. Alleged Hoarding of Goods, Misleading Conduct and Unconscionable
Conduct by Simama General Dealers Company Limited

On 1%t February, 2024, the Secretariat of the Commission commenced investigations
against Simama General Dealers Company Limited on allegations of withholding of
goods, misleading conduct and unconscionable conduct in carrying out trade in goods
and services.

The investigation was instituted following an inspection that was conducted at their shops
in Area 23 and Area 25 in Lilongwe on 29" January, 2024 and 7™ March, 2024
respectively. During the inspections, it was found that the Respondent’s premises had
volumes of sugar stocked in their container shops, and were not being offered for sale to
consumers.

Upon being asked to explain why the sugar was not being sold, the sales’ attendants at
the shop conceded that they were instructed by their superiors not to supply the sugar to
customers until notified to do so.

It was also noted that when the nation was experiencing scarcity of sugar, the
Commission engaged several sugar wholesalers across the country to explain the
reasons why they were selling sugar at a price higher than the price recommended by
lllovo, the manufacturer. According to most wholesalers, this was attributable to the
Respondent. According to them, the Respondents supplied them sugar at prices that
ranged from MK58,000 to MK60,000 per a 20kg bale of sugar which was way higher than
the then recommended price of MK37,500 per 20kg bale of sugar. Further, it was
gathered that the Respondent was not issuing receipts when they sold the wholesalers
sugar at the higher prices.

Upon deliberation, the Commission referred the matter to the DPP to institute criminal
proceedings against the Respondents for withholding goods and engaging in misleading
conduct and unconscionable conduct in the trade of goods.

6. Alleged Unconscionable Conduct by South African Airways



On 30th January, 2024, the Secretariat of the Commission commenced investigations
against South African Airways for alleged unconscionable conduct.

The investigations were instituted following allegations made by complainants that
between 15t September, 2023 and 29" September, 2023, they booked return flights from
Malawi to South Africa on the Respondents’ plane to travel in December 2023. However,
immediately after the devaluation of the Malawi Kwacha on 8" November, 2023, the
Respondents suspended its services between Malawi and South Africa, and the flights
were eventually cancelled.

It was alleged that the following these flight cancellations, the Respondents promised to
refund the Complainants the money they paid for their air tickets. However, as at 23rd
November, 2023, the Respondents had not yet made the refunds despite committing to
do so.

The investigations established that upon cancelling the flights, the Respondents did not
transfer the Complainants to alternative flights to ensure that they still make their travels
as per the standard practice.

The investigations also established that the Complainants had suffered loss and incurred
more costs due to the Respondents conduct as they were made to pay for alternative
flights.

Upon deliberation, the Commission ordered the Respondents to process refunds to the
complainants that reflect the value at the time of the original payments (in US Dollar
terms) to prevent unfair loss due to currency fluctuations.

7. Alleged Supply of Products Likely to Cause Injury or Harm to Consumers
and Unconscionable Conduct by ZAMM Investments

On 9" April, 2024, the Secretariat of the Commission commenced investigations against
ZAMM Investments on allegations of supplying products likely to cause injury or harm to
consumers and unconscionable conduct. The investigations were instituted following
findings by the Malawi Bureau of Standards (MBS) that several batches of Cool Drop
Mineral water (BTH277, BTHO016, BTH253, BTHO018 and BTH291) did not meet the
stipulated Malawi Standards.

Additional complaints were also received from some consumers which indicated that
some more batch numbers of the product had the same defects with some containing
some visible white foreign objects.

Tests conducted by the MBS showed that the water was unfit for human consumption,
and was thus recalled from the market. However, the Respondents did not conduct an
effective recall of the products, to the effect that the products could still be found on the
market in large volumes.



In view of the foregoing, it was established that the Respondents’ water was contaminated
and had clearly visible foreign bodies that rendered the product unfit for human
consumption.

After deliberations, the Commission referred the matter to the Director of Public
Prosecution (DPP) to institute criminal proceedings against the Respondents for failing to
adhere to the previous Commission’s cease and desist orders and secondly for supplying
products likely to cause injury or harm to consumers and unconscionable conduct in the
supply of goods.

B. CASES ON ANTI-COMPETITIVE BUSINESS PRACTICES

1. Assessment proposed acquisition of parts of assets of Glenae Poultry Farm
by Go Fresh Malawi Limited

On 23rd April, 2023, the Secretariat of the Commission received a merger application
concerning a proposed acquisition of part of assets of Glenae Poultry Farm by Go Fresh
Limited. The proposed transaction involves Go Fresh acquiring 100% of the poultry
business of Glenae Poultry

Go Fresh Limited is a Malawian company and is involved in the supply of poultry and
meat products.

Glenae Poultry, is a Malawian company involved in the poultry farming business and is
involved in the production and distribution of chickens and chicken products.

According to the parties:
I. The transaction would save a failing business and existing jobs;
il. Go Fresh is a small player on the market and still a price taker;

iii. The transaction would not have a negative impact on trade or economy;

iv. There are many players in the market and customers have countervailing power;
V. The transaction would enhance efficiency in production and lower distribution
costs.

Investigations carried out on the application established that the majority of stakeholders
were concerned with the affiliation of Go Fresh to Central Poultry.

The Commission considered the merger and were of the view that the transaction would
raise serious competition concerns especially in the dressed chicken market. Further, the
transaction would result in a change of the market structure and a removal of a vigorous
competitor.



While there is a claim that the transaction is aimed at saving a failing firm and safeguard
existing jobs, the Commission was of the view that the connection between the acquiring
entity and Central Poultry poses a significant threat of strengthening the dominant position
of Central Poultry handing it excessive market power in the chicken meat market as the
merged entity would claim 68% market share post-merger.

It was also the Commission’s finding that the transaction would not create a conducive
environment for the expansion and growth of SMEs in the poultry sector in the country.

Upon deliberations, the Commission made the following determinations:

I. Rejected the proposed acquisition of parts of assets of Glenae Poultry farm by Go
Fresh Malawi Limited.

il. Ordered the Parties to unwind the already consummated merger.

2. Assessment of a proposed exclusive dealing arrangement and resale price
maintenance by Coca-Cola Beverages Malawi Limited

Coca-Cola Beverages Malawi Limited(CCBML) applied for authorization of an Exclusive
Dealing Arrangement (EDA) and Resale Price Maintenance (RPM) on 27th February,
2024. The proposed transaction involves CCBML entering into EDA and RPM with its
distributors.

CCBML is a soft drink; carbonated drinks and stills manufacturing company. Its
distributors are actively involved in day-to-day distribution of the products across the
country. In return, to the services provided, they get commission.

Investigations revealed that:
. There are some distributors that are non-exclusive, about 68%;

. The proposed agreements would not affect the distribution and availability of rival
products since manufacturers of those products have their own distribution channels that
they use to reach out to their respective customers;

. The parties applied for a fixed RPM whereby CCBML dictates prices to the
distributors. This type of RPM is highly anticompetitive as there is no competition on
prices;

. The transaction would improve service delivery in distribution of the non-alcoholic
beverages in terms of availability of the products, as they would devote all of their efforts
to CCBML products;



. The transaction would enable CCBML to transfer knowledge and skills to its
distributors through the continuous specialized training support. This might likely enhance
their competitiveness in delivery of their goods on the market;

. The proposed arrangements would, through its restrictions, result in substantially
narrowing down the opportunity for small-scale distributors to generate additional income
for their business growth and livelihood.

Upon deliberations, the Commission authorized the proposed Exclusive Dealing
Arrangement (EDA) and Resale Price Maintenance (RPM) between Coca-Cola
Beverages Malawi Limited (CCBML) and its distributors with a condition that CCBML
should recommend a maximum resale price maintenance to allow distributors compete
below the set price.

3. Assessment of proposed acquisition of XM Radio Limited by Zodiak Radio
Station limited

On 19" September, 2023, the Secretariat of the Commission received a merger
application concerning a proposed acquisition XM Radio Station Limited, a start-up radio
station, by Zodiak Radio Station Limited.

CFTC conducted investigations to assess the merger. The investigations revealed that:

i.  The radio broadcasting services market is highly competitive

ii.  The merger would result in a minimal market share increase in an already highly
concentrated market

iii.  After the merger, the parties’ combined market share would remain the same and
would not result in the creation of a dominant player.

iv.  The barriers to entry into the radio broadcasting services market, include high
capital investments, business license and the need for technical expertise.

v.  The transaction would put XM Radio Station’s license to use.

vi. XM Radio had no employees.

The Commission considered the merger and was of the view that the transaction would
not raise competition concerns, and since XM Radio had no employees, the transaction
would likely not raise any concerns about job losses.

Upon deliberations, the Commission:

i.  Authorized the acquisition of XM Radio Station Limited by Zodiak Radio Station
Limited.



ii.  Advised the Secretariat to regularly monitor the radio broadcasting services market
to ensure that Zodiak Radio Station Limited does not abuse its enhanced position
post-merger.



