Memorandum of Understanding
Between
Competition and Fair Trading Commission
&
Malawi ENERGY Regulatory Authority
(MERA)

COOPERATION AGREEMENT BETWEEN THE COMPETITION
AND FAIR TRADING COMMISSION AND THE MALAWI ENERGY
REGULATORY AUTHORITY

COMPETITION AND FAIR TRADING COMMISSION AND THE
MALAWI ENERGY REGULATORY AUTHORITY
MEMORANDUM OF UNDERSTANDING
Entered into between

THE COMPETITION AND FAIR TRADING COMMISSION
(Hereinafter referred to as “the Commission”)

A juristic person established in terms of the provisions of section 4 of the
Competition and Fair Trading Act, Cap No.48:09 of the Laws of Malawi (“the
Competition and Fair Trading Act), herein duly represented by Charlotte Wezi
MALONDA (Mrs), in her capacity as Executive Director of the Commission

And

THE MALAWI ENERGY REGULATORY AUTHORITY
(Hereinafter referred to as “the Authority”)

A juristic person established in terms of Section 3 of the Energy Regulation Act,
Chapter 73:02 of the Laws of Malawi, herein duly represented by Mr Raphael
Kamoto in his capacity as the Chief Executive Officer of the Authority.
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WHEREAS-

The Malawi Energy Regulatory Authority is established in terms of Section 3 of
the Energy Regulation Act in order to, inter alia; regulate activities in the Energy
Sector in Malawi in accordance with the Energy Regulation Act.

WHEREAS-

The Commission in terms of the provisions of Section 8 of the Competition and
Fair Trading Act has the responsibility to regulate, monitor, control and prevent
acts or behaviours which are likely to adversely affect competition and fair trading
in Malawi.

AND WHEREAS -

The Authority, in terms of the provisions of Sections 9 (1) (i); 9 (2)(a) and (c) of
the Energy Regulation Act, has the mandate to regulate the energy sector and
the responsibility to protect the interest of consumers, purchasers and other
users of energy in respect of energy prices charged for the continuity and the
quality of

energy supply

and to promote efficiency and competition among

persons engaged in the energy sector.

AND WHEREAS-

There exist a potential overlap between the functions of the Commission and the
Authority in competition cases affecting the energy sector, as the Commission
has general powers in relation to competition and fair trading under the
Competition and Fair Trading Act, whilst the Authority has powers under Section
9 of the Energy Regulation Act and section 30 of the Liquid Fuels and Gas
(Production and Supply) Act in relation to competition and consumer protection
matters in the energy sector.
MOU BETWEEN MERA AND CFTC SIGNED ON 7 MARCH 2014

Page 3

THEREFORE, the parties now agree as follows:

1.0

BASIS OF AGREEMENT

1.1

This Agreement is entered into in order to establish the
manner in which the parties will interact with each other in
respect of any matters relating to anti-competitive behaviour
and unfair trading practices in the energy sector, to minimize
the duplication of activities wherever possible; and improve
understanding of the roles of the Commission and the
Authority.

1.2

This Agreement is entered into on the basis of mutual
respect, in a spirit of goodwill and does not affect the
independence of the two regulatory bodies hereto.

2.0 AREAS OF COOPERATION AND COOPERATION STRATEGIES

2.1.

The Parties agree to cooperate in their respective roles in
dealing with matters relating to;

•

Anti-competitive behaviour and unfair trading

•

Mergers and acquisition;

•

Consumer protection;

•

Market analysis and other research.

2.2.

The cooperation between the Parties shall centre around the
following processes:

•

Investigation and determination of cases;

•

Hearings;
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•

Consultations on certain regulations;

•

Use of technical expertise;

•

Monitoring and Enforcement of relevant provisions of the
Acts; or

•

Any other strategy deemed necessary and appropriate by the
Parties.

3.0 MATTERS

OF

CONCURRENT

JURISDICTION

REGARDING

COMPLAINTS

3.1

Where a complaint is lodged about a practice in respect of which the
Commission and the Authority have concurrent jurisdiction, the following
process shall be followed:

3.1.1 The regulator that receives the complaint (“the recipient regulator”)
shall ensure that the said complaint is made available to the other
regulator;
3.1.2 The recipient regulator shall inform the complainant(s) that the matter
will be dealt with jointly by the Commission and the Authority in terms
with matters of concurrent jurisdiction under this Agreement;
3.1.3 The Commission and the Authority shall consult with each other and
evaluate the complaint in order to establish how the matter should be
dealt with in terms of this Agreement;
3.1.4 The recipient regulator shall advise the complainant(s) of the decision
of the consultation between the Commission and the Authority within
60 days of receipt of the complaint;
3.1.5 The recipient regulator shall give the complainant(s) further directions
regarding the prosecution of the complaint in question;
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3.2 In the event that the complaint is dealt with by the Commission, persons from
the Authority may participate in an advisory capacity;
3.3 In the event that the complaint is dealt with by the Authority, persons from the
Commission may participate in an advisory capacity.

3.3 Nothing in the procedures contemplated in paragraph (6) or (7) shall:
3.3.1 Detract from the jurisdiction of the Commission or the Authority to
receive and deal with complaints in terms of their enabling statutes; or
3.3.2 Preclude parties from lodging a complaint with both regulators

3.5 Where a complaint relates to a matter where either the Commission or the
Authority has jurisdiction, but there is no concurrent jurisdiction, the following
shall apply.
3.5.1 If upon receiving a complaint, the regulator is of the view that it does
not have jurisdiction over the complaint, the regulator with whom the
complaint is lodged shall advise the complainant(s) accordingly and
recommend that the complainant(s) refer the complaint to the relevant
regulator;
3.5.2 If the Authority is the regulator that has jurisdiction, it shall, if it is
legally competent under its legislation to take into account
considerations of competition, be entitled to liaise and consult with the
Commission so as to ensure the consistent application of competition
principles to the complaint in question;

3.6 Clause 3.5.2 shall apply mutatis mutandis where Commission is the regulator
with jurisdiction, and shall

consult with the Authority on the regulatory

aspects subject to the Authority’s jurisdiction in order to obtain the Authority’s
input on energy regulatory issues pertaining to the complaint;
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3.7 The Commission and the Authority may, upon request from each other,
participate in each other’s proceedings in their advisory capacity.

3.8 In the circumstances contemplated in clause 3.5 above, the decision by the
regulator exercising jurisdiction over the complaint to consult the other
regulator shall be discretionary and voluntary, and the regulator exercising
jurisdiction shall, with or without consultation, make its independent decision.

3.9 When the Commission and the Authority consult each other as contemplated
in clause 3.3 or clause 3.4 above, they shall do so at no cost to each other.

3.10

In either of the circumstances contemplated in 3.3 and 3. 4 above, the two
regulators shall act as expeditiously as circumstances permit.

4

INVESTIGATION OF MATTERS OF CONCURRENT JURISDICTION

4.1 In matters of concurrent jurisdiction, the parties shall determine whether an
alleged conduct should be investigated under the Competition and Fair
Trading Act or the Energy Laws as the case may be.

4.2 The factors that the parties shall take into account in determining which one
of them will investigate the conduct of a licensee may include:
4.2.1 Whether the subject matter of the complaint suggests that there may
be a breach of the Competition and Fair Trading Act or the Energy
laws.
4.2.2

Whether the regulator is able to provide the more effective solution
taking into account the route by which any final action can be
determined.
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4.2.3 Whether the regulator is in a position to conduct the most efficient
investigation, taking into account their respective powers ( including
their powers to gather information and to impose interim measures);
4.2.4 Any views or preferences expressed by the complainant; and
4.2.5 Whether either regulator has particular knowledge or experience that
is relevant to the issues raised by the complainant.

4.3 Where the Commission and the Authority decide that it is more appropriate
for the Commission to proceed under the Competition and Fair Trading Act in
relation to the competition issues, the Commission will seek to coordinate its
approach with the Authority so far as this is compatible with meeting its
statutory duties.

4.4 Where the Authority is in receipt of a complaint or has identified any matter
which it considers might infringe the Energy Regulations Act or the
Competition and Fair Trading Act, it may request the Commission to launch a
formal investigation. The Commission shall inform the Authority of the
progress of the investigations under the Competition and Fair Trading Act or
if such is not the case, refer the matter back for investigation by the Authority
under Section 37 of the Energy Regulation Act. The Commission

shall

share its expertise with the Authority on competition analysis during the
Authority Investigation.

4.5 The Commission and the Authority may also decide to conduct a joint
investigation in relation to a competition issue. In such a case, both the
Commission and the Authority shall co-ordinate their approach and will adopt
the Commission analytical approach and remedies under the Competition
and Fair Trading Act. The Authority shall contribute to the report of the
Executive Director of the Commission before the report is referred for a
decision to the Commissioners. Any action taken under the Competition and
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Fair Trading Act shall not preclude any further action by the Authority under
the Energy Regulation Act, based on the report of the Commission.

4.6 The Authority shall ensure that the remedies agreed upon with the
Commission are effectively implemented by its licensees. The Authority shall
report to the Commission any default by its licensees to implement remedies
proposed or agreed with the Commission.

5

APPLICATION

FOR

APPROVAL

IN

RESPECT

OF

MERGERS,

TAKEOVERS AND ACQUISITIONS

5.1

Where transaction requires the approval of both the Commission
and the Authority, the provisions in Clause 4 above shall apply in
accordance with this agreement.

5.2

Where a transaction requires the approval of either the Commission
or the Authority, but not of both, the following procedure shall apply:

5.2.1.

The applicant seeking approval shall lodge the application
with the regulator with jurisdiction;

5.2.2.

If the Authority is the regulator whose approval is required, it
shall, if it is legally competent under its legislation take into
account considerations of Commission, and be entitled to
liaise and consult with the Commission so as to ensure
consistent application of competition principles to the
transaction in question

5.2.3

The Commission shall be entitled to do likewise when its
approval is required, and be entitled to consult with the
Authority on the regulatory aspects subject to the jurisdiction
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of the Authority, in order to obtain the input of the Authority
on regulatory issues pertaining to the transaction.

5.3

In the circumstances contemplated in Clause 5.2.2 and 5.2.3 above, the
decision by the regulator exercising jurisdiction over the transaction to
consult the other regulator, shall be discretionary and voluntary, and the
regulator exercising jurisdiction shall, with or without consultation, make its
independent decision.

5.4

In either of the circumstances set out in Clause 5.2.2 or 5.2.3 above, the
Commission and the Authority may participate in each other’s proceedings
and may advise or receive advice from each other.

5.5

When the Commission and the Authority consult each other as
contemplated in Clause 5.4 or 5.5 above, they shall do so at no cost to the
other.

5.6

In either of the circumstances contemplated Clause in 5.4 and 5.5 above,
the

Commission

and

the

Authority

shall

act

expeditiously

as

circumstances permit and shall encourage the other party to achieve a
timely response.

6

ESTABLISHMENT OF THE CONCURRENCY WORKING COMMITTEE

6.1 A Concurrency Working Committee (CWC) constituted by representatives of
the Commission and the Authority as nominated by the regulators
respectively, shall be established pursuant to this Agreement and shall
function on an on-going basis.

6.2 Composition of the Concurrency Working Committee
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6.2.1 The CWC shall be constituted of not more than eight members, four
from each Party.
6.2.2 The members from each Party shall comprise of a lawyer, an
economist, a consumer affairs expert and any officer as deemed
appropriate by the nominating Party.

6.3

The CWC shall appoint a chairperson among its membership at their first
meeting and shall develop operational procedures for the CWC.

6.4 The chairmanship of the CWC shall be on one year rotation basis between
the Parties.

6.5 Functions of the Committee shall include:
6.5.1 To manage and facilitate cooperation and consultation in respect of
matters dealt with by each regulator in terms of this Agreement;
6.5.2 To propose, when necessary, any amendment of or supplementation to
this Agreement;
6.5.3 To advise management of both the Commission and the Authority on
issues

affecting

competition

in

the

energy sector

and

make

recommendations on how to deal with same. Such advice shall be on,
but not limited to, the following:

1) Types of conduct or transactions affected by both the Competition
and Fair Trading Act and the Energy Regulation Act in respect of
which concurrent jurisdiction is to be exercised by the two
regulators;
2) International approaches to issues of jurisdictional overlap between
Commission and Authority;
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3) Amendments to the relevant or applicable statutes that may be
necessary from time to time; or
4) Any other related matter.
7

SHARING OF RESOURCES

The Commission and the Authority may, under certain circumstances, share
each other’s available resources in order to bring the provisions of this
Agreement into full effect; provided such a process is reasonable, shall not
compromise the respective independence of the two institutions and does not
contravene any statute with which the two parties must conform.

8

EXCHANGE OF INFORMATION

Subject to Clause 9 below, the Commission and the Authority may exchange
such information as may be necessary to give effect to this agreement.

9

CONFIDENTIALITY

9.1 Any information shared by the Commission and the Authority pursuant to this
Agreement shall be used only for lawful supervisory or statutory purposes.

9.2 Where the Authority or Commission has declared information submitted to it
by licensees or parties as confidential in terms of its own legislation or
regulations, the Authority/Commission shall first obtain permission from the
licensees who have lodged such confidential information with it, prior to such
confidential information being disclosed to the Authority/Commission. The
Commission shall ensure that the information accordingly disclosed to it
remains confidential and is not placed in the public domain in accordance
with the provisions of Section 24 of the Competition and Fair Trading Act. If
any licensee objects to confidential information being submitted to the
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Authority/Commission, that party shall be given an opportunity to withdraw
that information.

9.3 To the extent permitted by law, the Commission and the Authority shall hold
confidential all information, including the information contemplated in Clause
9.2 above, received from each other pursuant to this Agreement and shall
not otherwise disclose such information than is necessary to carry out their
regulatory or statutory responsibilities or otherwise in accordance with
national law.

9.4 The Commission and the Authority shall, prior to disclosing such confidential
information or a part thereof, consult each other for direction and advice on
such disclosure.

9.5 The sharing of confidential information in accordance with this Agreement
relies on the assurances given in Clause 9.1 above and shall not constitute a
waiver of any legally recognizable privilege by any person other than the
parties to this agreement.

9.6 The Commission and the Authority, in providing confidential written material
pursuant to this Agreement, shall be stamped on each page:
“CONFIDENTIAL
COMPETITION

–

PROVIDED

PURSUANT

COMMISSION/ENERGY

TO

THE

REGULATORY

AUTHORITY AGREEMENT”

9.7

Where confidential information is made available by either the
Commission or the Authority in contravention of this clause, such
disclosing party shall be solely liable in law for such disclosure.
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The Authority/Commission shall comply with disclosure of Confidential
information if compelled by a Court Order.

10 MISCELLANEOUS PROVISIONS

10.1. The provision of, or request for, information under this Agreement may be
denied;

(i)

Where compliance would require the Commission or Authority
to act in a manner that would violate the applicable law;

(ii)

Under circumstances where there is an imminent risk to
national security; or

(iii)

When compliance with a request or provision of information
would interfere with an ongoing investigation in circumstances
where prejudice to the investigation is likely to outweigh the
adverse effects of denying the information.

10.2

Any person or government entity other than the Commission and the
Authority shall not

directly or indirectly, obtain any information or

challenge the execution of a request for information under this Agreement.

10.3

The provisions set forth under Clauses 8 and 9 shall prevail with respect
to any information provided or actions taken under this Agreement prior to
its termination.

10.4

The Parties shall consult each other before either of them issues a media
release concerning a transaction covered by this Agreement.
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11 VARIATION OF THE AGREEMENT

Any variation of this Agreement shall have no legal effect and shall not be
binding on the parties unless reduced in writing and signed by persons
authorised to act on behalf of both parties hereto.

12 EFFECTIVE DATE OF THE AGREEMENT

This Agreement shall come into force on the date on which it is signed by
persons authorised to act on behalf of both the parties.

13 DURATION OF THE AGREEMENT

This Agreement shall remain in force until it is changed or repealed by both
parties hereto, acting jointly.

A party may terminate this agreement upon giving the other party 30 days written
Notice.

MOU BETWEEN MERA AND CFTC SIGNED ON 7 MARCH 2014

Page 15

14 OFFICIAL ADDRESSES

For purposes of this Agreement, the following shall be official addresses of the
Parties:

THE COMPETITION AND FAIR TRADING COMMISSION
OFF PRESIDENTIAL WAY, AREA 14, RED CROSS
COMPLEX, P/BAG 332, LILONGWE.

AND

THE MALAWI ENERGY REGULATORY AUTHORITY
SECOND FLOOR, DEVELOPMENT HOUSE, P/BAG B496, LILONGWE 3

MADE THIS…………………….DAY OF………………………..2014

_______________________
Mr Raphael Kamoto
Chief Executive Officer
MERA

---------------------------------------------Charlotte Wezi Malonda
Executive Director
CFTC
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